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Current Dopics. 


To those who had supposed that lawyers, as 
a class, are, by reason of their professional 
training and inevitable leanings, opposed to 
the extermination of trusts and illegal com- 
binations in restraint of trade, the action of 
the American Bar Association, at its annual 
meeting at Hot Springs, Va., last month, must 
have come as a distinct shock. That so ultra- 
conservative a body of professional men 
should have taken the initiative in a matter of 
this sort, and in spite of strong opposition 
ordered an immediate report of the committee 
having the matter in charge (although defi- 
nite and final action was deferred for a year), 
was in itself a surprise to many. It also — 
to have been a great surprise to not a few 
members of the association, who freely pre-| 
dicted that if the “trust-busting” program | 
was persisted in it would inevitably result in| 
the disruption of the association. The sug: | 
gestion has also been made that some, at least, | 
of those who were prominent as trust-busters 
lack sincerity, and later on will not be averse 
to being “taken in out of the wet.” Be this 
as it may, it seems to us that the American 
Bar Association did the right thing in taking 
up for careful consideration a problem than 
which there is none so important now before 
the American people. It is a problem that 
must be faced. A remedy for the threatened 
evils must be found. The lawyers, we are! 
told, made the trusts possible by teaching | 
them how to evade the laws against illegal | 
combinations in restraint of trade, and the! 
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lawyers can just as easily show the people how 


to force obedience to those laws. Whether 
this be so or not, it seems certain that the 
trusts will never be curbed without the help 
of the lawyers. One of the greatest difficulties 
in effectively dealing with them (aside from 
the fact that so many separate States are con- 
cerned), lies in the fear that in suppressing 
the illegal and vicious combinations, the States 
or the United States may prohibit the really 
desirable industrial combinations which have 
advanced civilization by enormously cheapen- 
ing production through wide economies. That 
some trusts have proved beneficial will not be 
denied for a moment by any fair-minded per- 
son, and it is equally obvious that if all the 
industrial resources of the country are to fall 
into the control of a few powerful men, then 
the rest of the people must work, if they work 
at all, upon any terms the few choose to dic- 
tate. Three remedies are proposed in the re- 
port of the Bar Association’s committee, viz.: 
Tax the trusts to death; counteract their ad- 
vantages over the small producers by means 
of interstate commerce laws; if necessary, let 
the State enter the field as a competitor. 
Whether any of these proposed remedies 
would prove effective, time alone can tell. 
While it would seem to be a comparatively 
simple matter to correct by law the evil fea- 
tures of any system that exists only on legal 
suffrance, the problem is enormously compli- 
cated if legislation by all the several States is 
to be depended upon, and the solution will be 
far removed if the matter is to be dragged 
into the political arena. The refusal of the 
Bar Association to take any precipitate action 
is a gratifying sign that it appreciates the 
magnitude and difficulty of the contract it is 
asked to undertake. 





Sir Frederick Pollock, the famous English 
jurist who was recently the official guest of 
the American Bar Association, is undoubtedly 
the most eminent Englishman living in the 
realm of written law. Americans find it 
much to the foreigner’s credit that he stands 
for high position and undoubted attainments 
won in four generations. His great-grand 
father, we are told, was saddler to the fourth 
of the Georges; his grandfather — a judge — 
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was chief baron of the Court of Exchequer; 
his father was a lawyer of great culture and 
charm, a “Queen’s Remembrancer.” Al- 
though the family is notable in England, and 
the name carries with it no little weight, es- 
pecially in legal circles, the present Sir Fred- 
erick has done more than any other member 
of the family to press the name forward. He 
has the titles of LL.D. from both Edinburgh 
and Dublin, is a D. C. L. of Oxford, and he is 
both professor of jurisprudence at the ancient 
home of sound learning and editor of the 
“English Reports.” In the fields of law and 
politics Sir Frederick is one of the best known 
and most voluminous writers of the day, having 
put his name to volumes that are authoritative 
in matters of contract and partnership. In ad- 
dition, he is regarded as one of the most ac- 
complished linguists in all England, speaking 
several languages and using the mother Eng- 
lish with rare felicity. With all his attain- 
ments, legal and academic, Sir Frederick re- 
mains withal modest and unpretentious to a 
degree. Herein, perhaps, is to be found one 
of the secrets of his great popularity in this 
country. The proceedings of the American 
Bar Association have been enriched by a paper 
read by Sir Frederick on the subject of “ Eng- 
lish Law Reporting; Its Methods, Use and 
History.” He is here also at the invitation of 
Harvard University, where he will deliver the 
Lowell lectures. Later he will speak before 
the law schools of Yale and Cornell Universi- 
ties, Columbia and possibly the University of 
Pennsylvania. 





When the New York Court of Appeals re- 
convenes, on October fifth, it will take up a 
new calendar. When the October, 1902, ses- 
sion commenced, there remained undisposed 
of on the previous calendar about 216 cases. 


The calendar made for October, 1902, con-| 


tained 350 cases, and there were added thereto, 
of criminal causes, appeals from orders and by 
order of the court 130 cases. 
nearly 700 in number, the court disposed of all 
excepting about twelve, which have been car- 


ried over to October by order of the chief | 
This estimate | 


judge, for good cause shown. 
does not include the large number of original 
motions heard and disposed of, nor the cham- 





ber business. The facts and statistics given 
are sufficient commentary upon the care and 
diligence of the court. 





It has recently been decided in this State 
that a colored man is entitled to have his shoes 
shined at a bootblack’s stand as well as a 
white man, and that if the proprietor of such 
stand refuses to shine the colored man’s shoes 
solely on account of his color, he is liable in 
damages under the provisions of the Equal 
Rights Act. In giving this decision the 
Fourth Appellate Division reverses the County 
Court of Monroe county, which, in its tum, 
had reversed the Municipal Court of Roches- 
ter. The appellate tribunal’s finding is by a 
divided court, Justices Nash and McLennan 
dissenting. The prevailing opinion, written 
by Justice Spring, is an interesting review of 


ent States in conformity with the Thirteenth, 
Fourteenth and Fifteenth Amendments to the 
federal Constitution. The stand at which 
Burks, the plaintiff, wanted to have his shoes 
shined was in the entrance to the Powers 
building in Rochester. Justice Spring says: 
“Where that intent has been unvaryingly 


bition of a discrimination against a large class 
of citizens, the courts should not hesitate to 
keep pace with the legislative purpose. We 
must remember that the slightest trace of Af- 
rican blood places a man under the ban of be- 
longing to that race. However respectable 
and worthy he may be he is ostracised socially, 





Of these cases, | 


and when the policy of the law is against ex- 
tending the prohibition to his civil rights, a 
\liberal rather than a narrow interpretation 
|should be given to enactments evidencing the 
intent to eliminate race discrimination as far 
as that can be accomplished by legislative in- 
tervention. Under the construction which 
has been given to the act in the County Court 
a colored man is entitled to have his shoes pol- 
ished in a barber shop if that business is caf- 
ried on in the shop. The shining of shoes is 
an adjunct of the shop, and consequently a 
privilege which he may not be debarred from 
enjoying. If, however, the chair of the boot- 


| black is on the street outside, or in a corridor 
‘leading to the shop, the color line may be 





manifested in one direction, and that in prohi- | 


the adoption of equal rights acts by the differ- | 
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| bigamy in remarrying in this State after his first 
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drawn. I apprehend no such narrow con- 
struction need be given to an act deeply af- 
fecting the civil rights of a race of people who 
are citizens of the State.” 


snes! = Seeoeee 


VALIDITY IN NEW YORK OF DIVORCES 
GRANTED BY COURTS IN OTHER 
STATES. 

Two decisions of the Supreme Court of the United 
States, one recently rendered, are of far reaching 
application and of considerable importance, as they 
overthrow two important rules previously established 
by the Court of Appeals of New York on the subject 
of the validity or invalidity in this State of divorces 
granted by the courts of other States. 

One of these rules was that as to a party residing 
and domiciled in this State, a divorce rendered in 
another State is invalid where the party against 
whom the divorce was rendered was not served in 
the territory of such other State with the initial 
process by which the action was commenced and 
did not appear in such action. This rule seems to 
have been applied where the party obtaining such 
a divorce was an actual resident of and was in good 
faith domiciled in the State in which the divorce 
was obtained, and where the divorce was obtained 
in accordance with the laws of such other State, 
and was valid there. As against or in favor 
of the other party, such divorce was held to be of 
no effect and void in this State, the result being, 
as was held in numerous cases, that though in one 
State such parties were legally divorced, still in this 
State they remained husband and wife. 

A prominent illustration of this rule is the case 
of People v. Baker (76 N. Y. 78), in which it was 
held by the Court of Appeals, in 1879, that Baker, 
who was a resident of this State, was guilty of 


wife had obtained a divorce in Ohio, without his 
appearance in her action and without service on him 
in Ohio of the process by which the action was 
started there. Baker and his first wife were mar- 
tied in Ohio. When she obtained her divorce she 
was a resident of and domiciled in that State. The 





divorce was rendered in accordance with the laws 
of Ohio and was valid there. After it was granted 
Baker remarried in New York. For that he was | 
convicted of bigamy and served his term in State | 
prison in this State. 

Until comparatively recently the Court of Appeals | 
and other courts of this State, without interruption, | 


| but not without the occasional dissent of individual | 
| judges, followed the Baker case. In O’Dea v. O’Dea| 


(101 N. Y. 30), in 1885, a majority of the judges | 
cf the Court of Appeals said: 

“This conflict of opinion, however much to be| 
fegretted, continues, and it yet remains for some | 
ultimate authority to relieve the point from the diffi- 
culties now surrounding it, and to determine the' 


civil rights of parties whose relations, as legally 
defined by different State tribunals, are liable to be 
regarded on one side of the State line as matri- 
monial and on the other side as meretricious.” 

In different cases this rule was reiterated until 
and including the case of Atherton v. Atherton 
(155 N. Y. 129). That case was decided in 1808. 
Atherton was a resident of and had always resided 
in Kentucky. In 1888 he married his wife in New 
York and took her to Kentucky, where she resided 
with him until 1891, when she returned to and there- 
after resided in New York. Atherton obtained a 
divorce from her in Kentucky on the ground that 
she had deserted him. She did not appear in his 
action in Kentucky, nor was she served with the 
process within that State. It was served on her 
by mailing it to her at her address in New York, 
as the laws of Kentucky provided in such cases 
Under the laws of Kentucky the divorce obtained 
was valid in that State and dissolved the marriage. 
His wife thereafter obtained a limited divorce from 
him in New York, based on his cruel treatment of 
her. In her action in New York he interposed as 
a defense the divorce he had previously obtained 
in Kentucky. The Court of Appeals, following its 
previous decisions, held that the divorce so obtained 
by him against her in Kentucky was no defense to 
her action for a limited divorce in New York. On 
an appeal to the Supreme Court at Washington, the 
judgment of the Court of Appeals was reversed. 

In the prevailing opinion in the Supreme Court 
the late Justice Gray said: 

“The purpose and effect of a decree of divorce 
from the bond of matrimony by a court of compe- 
tent jurisdiction are to change the existing status 
or domestic relation of husband and wife, and to 
free them both from the bond. The marriage tie 
when thus severed as to one party ceases to bind 
either. A husband without a wife or a wife 
without a husband is unknown to the law. When 
the law provides in the nature of a penalty that the 
guilty party shall not marry again, that party as 
well as the other is still absolutely freed from the 
bond of the former marriage. 


He proceeded to demonstrate that as Atherton 
had always resided in Kentucky, and as the matri- 
monial domicile of both of the parties was that 
State, the divorce which Atherton obtained was 
valid in Kentucky and effectually dissolved the 
marriage relation, that under the Constitution of 
the United States it was entitled to full faith and 
credit in New York, and that as the marriage had 
been dissolved before the wife commenced her 
action for a limited divorce in New York, that 
action, which was based upon the alleged continu- 
ance of the marriage relation, could not be main- 
tained. It will be observed that the court was 
careful to make this statement: 


“This case does not involve the validity of a 


| divorce granted on constructive service by the court 


of a State in which only one of the parties ever had 
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a domicile; nor the question to what extent the good 
faith of the domicile may be afterwards inquired into. 
In this case the divorce in Kentucky was by the 
court of the State which had always been the un- 
doubted domicile of the husband, and which was 
the only matrimonial domicile of the husband and 
wife. The single question to be decided is the 
validity of that divorce, granted after such notice 
had been given as was required by the statutes of 
Kentucky.” 


The court carefully avoided the question whether 
one of the parties after leaving the State in which 
they had resided together as husband and wife, and 
after having in good faith become a resident and 
citizen of a different State—one other than the 
State in which the other party continues to reside — 
can obtain in the State in which such new residence 
is acquired a divorce from the other party which 
will be valid in the State of the former residence — 
the “ matrimonial domicile.” In other words, it did 
not decide the question whether in the case of a 
husband and wife residing together in this State, 
either party leaving the other in this State with 
the intention not to again reside in it, and in good 
faith becoming a citizen of and legally domiciled 
iz, another State, 
can render a divorce in his or her favor which will 
be valid as against or in favor of the other party 
in this State. In a later case the same court has 


also refrained from the expression of an opinion | 


of this question. 

Though the Supreme Court avoided the question, 
still in view of what it decided and the course of 
reasoning by which it reached the conclusion it 
announced in the Atherton case, it would seem that 
the question so reserved is susceptible of but one 
answer. It is fundamental that the marriage rela- 
tion establishes a civil status. It is one of the pre- 
rogatives of every sovereign State to determine for 
itself, within the limits of the federal Constitution, 
what the civil status of its citizens shall be, regard- 
less of whether they are citizens by birth or by the 
adoption of a new residence. This right is not 
abridged by the circumstance that one of the inci- 
dents flowing from such determination may be to 
affect or determine the status of a citizen of another 
State. The logic of the case seems to lead to the 
conclusion that the courts of the State to which one 
of the parties has so removed and of which he or 
she has become a resident and domiciled in good 
faith, if the laws of the State so provide, have 
jurisdiction to render a divorce in such cases, the 
validity of which other States must recognize. If 
this is not so, then the statutes of several of the 
States, including those of the State of New York, 
providing that under some conditions courts shall 
have jurisdiction in such cases, are invalid. 

But regardless of how the Supreme Court may 
decide the question so reserved when it shall arise, 
it is clear that by the decision of the Atherton case, 
the court has established the wholesome, plain 
proposition that a divorce which is valid in the 





the courts of such other State | 





State in which it is granted, by force of the Con- 
stitution of the United States must be recognized 
as valid everywhere in the United States, and the 
sweeping propositions to the contrary enunciated 


_by the Court of Appeals in the Baker case and in 


similar cases can no longer be considered correct 
statements of the law. 

The other proposition which has been overthrown 
was to the effect that when a resident of one State 
went to another State and became a nominal resj- 
dent of such State, but with no intention of becom- 
ing a resident except to obtain a divorce, and left it 
as soon as the decree was granted, such a divorce 
was nevertheless valid in this State, provided the 
other party voluntarily appeared in the action in 
which the divorce was rendered. The case of 
Kinnier v. Kinnier (45 N. Y. 535) is the most 
prominent illustration of this ruling. The Court of 
Appeals held in that case that the clause of the 
federal Constitution which requires that full faith 
and credit shall be given in each State to judicial 
proceedings of the courts of the several States 
required the courts of this State to recognize as 
valid a divorce so granted in another State. It was 
, followed in other cases, and has been regarded as 
furnishing one of the most practical methods of 
securing releases from the bonds of marriages which 
| had become mutually unpleasant. The course usually 
| Pursued was that after arranging other preliminaries 
such as property, the custody of children and the 
like, one party would begin a collusive action in one 
of the western States in which divorces are easily 
obtained and at the proper time the other party 
would enter an appearance in the case and a judg- 
ment for divorce would follow which the courts 
of this State had held to be impregnable. The 
number of collusive divorces so obtained in other 
States by persons who were really residents of this 
State, and who returned to it as soon as the 
divorces were obtained, and the number of mar- 
riages which have followed such divorces, are very 
considerable. Similar decisions had been rendered 
by the courts of several other States. 
| The case of Andrews v. Andrews was decided in 
January, 1903, by the United States Supreme Court 
/on an appeal from the judgment of the Supreme 
| Court of Massachusetts. In 1891, Andrews, a mar- 
‘ried man living in Massachusetts, went to South 
| Dakota and took up his residence there to get @ 
divorce, intending to return to Massachusetts when 
he obtained it, having no other business there, 
though he voted in South Dakota and did every- 
thing needful to make himself a resident of South 
Dakota in order to get a divorce. His wife appeared 
in the action which he started in Dakota and 
\alleged among other things that he was not a resi 
dent of Dakota. He afterwards made a set 
tlement with her which provided that he should 
obtain a divorce. Under this agreement her answet 





in his action was withdrawn and he obtained 4 
divorce. Two days after he obtained it he left 
Dakota and returned to Massachusetts, where he 
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resided until his death. Soon after he returned to | 
Massachusetts he married another woman. 


time of the marriage, or though neither of them 
He died | ever resided in this State. 


Under the decisions of 


intestate in 1897. His first wife then claimed that|the United States Supreme Court in the cases re- 


she was his widow and entitled to be appointed the 
administratrix of his estate. His second wife 
claimed that by reason of the Dakota divorce his 
marriage to her was legal and that she was entitled 
to administer his estate. The courts of Massachu- 
setts sustained the claim of the first wife and held 
that she was his widow, notwithstanding her appear- 
ance in the Dakota action and the divorce which he | 
obtained there. On an appeal to the Supreme Court 
at Washington this ruling was sustained, though 
three of the justices of the Supreme Court dis- 
sented. The decision of the Supreme Court pro- | 
cceds on the ground that in actions for divorce 
jurisdiction over the subject-matter depends upon | 
the domicile of the parties, and that when neither | 
party has an actual domicile in the State in which | 
the action is brought, the courts of that State have no | 
jurisdiction to decree a divorce and that a judgment | 
so rendered, being without jurisdiction, is absolutely 
void and cannot be enforced either in the State in| 
which it is rendered or elsewhere. The court holds 
that such divorces are void both in cases where the | 
defendant makes no appearance, also in cases where | 
the defendant appears and consents to the decree, | 
and that where a court does not have jurisdiction of | 
the subject-matter of an action, the parties cannot | 
by mutual consent confer jurisdiction upon it. | 

The results of the decisions of the Supreme Court | 
would seem to be that if one of the parties to an| 
ection for a divorce is an actual resident in good | 
faith domiciled in the State in which an action for | 
a divorce is brought, and such action is prosecuted | 
m accordance with the laws of such State, a judg-| 
ment of divorce obtained in such an action is valid | 
and must be upheld everywhere in the United States, | 
regardless of whether the other party is a resident 
oi such State or is served in that State with the 
initial process, or appears in the action. On the 
other hand, if neither one of the parties is an actual 
resident of such State, a divorce granted therein is 
void, even though the other party appears in the 
action and consents to the decree, and that a resi- 
dence obtained by a party going to some other State 
merely to obtain such 2 divorce, and leaving it as 
soon as it is obtained, is not sufficient to 
give the courts of such State jurisdiction to 
grant a valid divorce. In other words, the 
courts of one State have no jurisdiction to 
adjudge what the civil status of a _ resident 
of another State shall be except so far as that 
status is the result of the marriage relation existing | 
between such a non-resident and a resident of the 
State in which the adjudication is made. | 

Section 1756 of the code of civil procedure of | 
this State provides that the courts of this State shall 
have jurisdiction of an action for divorce where the | 
parties were married in this State, though they may 
have since become residents of another State or may 
have both been residents of another State at the 


ferred to it may be questionable whether a divorce 
so granted in this State would be upheld in any 
| other State. 


It seems plain that the decisions of the Supreme 


| Court are correct in principle, that they have re- 
;moved some of the incongruities which had previ- 
| ously prevailed with reference to the effect in one 


State of divorces granted in other States. By the 


| establishment of the proposition that, if a divorce 


is valid in the State in which it is granted, it is 


| valid in every other State, the court has gone far 


to remove the uncertainties under which parties 


|had labored who had found themselves apparently 


divorced in one State and married in another; and 
by the establishment of the further proposition that 
the courts of a State have no jurisdiction to divorce 
parties where neither of them is a resident of that 
State, the court has discouraged, if it has not 


| effectually eradicated, the practice frequently resorted 


to of obtaining collusive divorces in States where 
they are easily obtained. 
B. FRANK DAKE. 
BuFFa.o, N. Y,, June, 1903 


————— 
TENDENCIES. 


A feeling exists in the old world, particularly in 
Great Britain, and the same feeling is not wholly 
absent in the new, that a democracy is not an alto- 
gether ideal form of human government. It has 
been said that those things which were esteemed 
so highly in the Declaration of Independence — life, 
liberty and the pursuit of happiness—are actually 
secured in larger measure and in a more satisfactory 
manner under a form of government similar to that 
of Great Britain. It has been argued that the tend- 
ency, in a democracy, is to minimize the intrinsic 
value of these precious gifts, to argue that, as they 
are very common, they must, perforce, be very 
cheap. It has been maintained, too, with some de- 
gree of plausibility, that the tendency in this country 
is toward extending greater power in the hands of 
the ruling few, and making it more difficult and 
embarrassing to the many to interfere, actively and 
efficiently, in public affairs. 

That these tendencies do exist few of the more 
thoughtful people will be apt to deny. It must be 


granted that there is a disposition to concede greater 
|powers to the general government. 


If, as a result 
of this enlarged extension of power, greater benefits 


followed to the common people, there would be less 


reason to complain. Indeed, all would hail with 
keen delight a condition which would guarantee 
added liberty and happiness to themselves and those 
to come after them. 

But the fact remains that added power does not 
always give added enjoyment to the people, to the 
great mass of them, at least. The ruling contingent 
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is ever in quest of fresh fields to conquer. It is but 
ene form of the history of government repeating 
itself. It is for the conservative majority to see to 
it that the brakes are properly applied at the right 
time. 

One of the undoubted weaknesses of a democracy 
is found in the fact that the majority has become 
indifferent in public affairs. When this feeling be- 
comes considerable the concurrent condition is 
mediocrity in the public service, resulting, finally, in 
national indifference and ultimate decay. A lively 
and intelligent interest in the affairs of a democracy 
is one of the surest and safest signs of its wise 
administration. 

That there is a wide-spread feeling of indifference 
in public matters in this country will not be gener- 
ally admitted. It is certainly not universal. But 
the feeling of indfference comes, largely, from a 
class of our citizens whose active and intelligent | 
interest in public affairs is greatly needed. These | 
citizens are those who say they are too deeply en- 
gaged in their private business to interfere in 
public concerns. It is unfortunate for the public 
good that this is so. 

Much of this feeling of indifference is due to the 
fact that we, as a nation, have become so immensely 
prosperous that civic pride and duty no longer 
appeal to us; they have been neglected and ignored. 
Eternal vigilance has, for the time being, been set 
aside for less patriotic and more material reasons, 
at the cost, it must be confessed, of the wisest and 
best administration of the public needs and 
necessities. 


It is doubtless true that in the mad race for 
wealth the strenuous life has been more prominent 
than ever before, has been emphasized in this coun- 
try, at all events, in a manner hitherto unknown in 
the world’s history. This has had a tendency to 
place the sacred word couNnTRY in a minor position 
in the galaxy of the great stars. That the country 
has thereby suffered in name and fame it is not 
difficult to believe. 

National indifference in a democracy is little less 
than a political crime. Where every citizen is a 
ruler —a sovereign—he has no kind of right to 
manifest indifference to, or refuse to take an active 
and intimate interest in public affairs. To do so is 
the one sure sign’ of the want of loyalty to our 
government and its institutions. It almost amounts 
to the repudiation of the institutions under which 
we live. It is, in effect, a notice to official corrup- 
tion that it can pursue its wicked course unmolested 
by the interest of the people. National indifference 
is the friend of fraud and a silent partner of guilt 
and crime. Ignorance is its offspring and justice is 
its victim. 

The great danger from indifference in public mat- 
ters comes from those of our citizens who should 
be, and, in fact, are, too intelligent and too honest 
to permit themselves to occupy such an equivocal 
position. These citizens have influence, have great 





influence, deservedly so. And it is a civic duty 


——$— 
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which every democratic State has a right to demand 
oi its intelligent and upright citizens, viz., active, 
intimate, personal, intelligent service. The influence 
of such citizens will certainly conserve the best in- 
terests of the State. 

Because the good things doled out by a democracy 
are common, it does not follow that they are cheap, 
It is a cardinal principle of a representative form 
of government to see that the greatest possible good 
is within the easy reach of the largest number of 
its subjects, and to assist all in the enjoyment of 
benefits that essentially belong to all. It is the 
business of a true democracy to see that the oppor- 
tunities existing within its boundaries are accessible 
to all of its people, particularly life, liberty and the 
pursuit of happiness. If this were not so, what 
would be the significance of a democracy? 

With large concessions of power in the hands 
of the comparatively few, there is also a growing 
feeling to concentrate wealth similarly. Govern- 
mental power and great wealth seems to be occupy- 
ing very close relations. It would not be just to 
say that these relations are absolutely dangerous. 
There is, however, a wide-spread feeling existing 
in this country that these interests are not identical 
with the countrys nearest and dearest interests. If 
this is so, the tendency must be met by the active 
interest and interference of the many. It is not a 
condition which is self-adjusting. It is a condition 
which gets its inspiration and momentum by and 
through the spirit of rank selfishness. And it will 
not surrender on demand. 


Undoubtedly democratic wealth, the moderate 
wealth of the many, is a means to happiness, But 
an aristocracy of wealth is rarely so. Great wealth, 
in the possession, or under the control of the com- 
parativey few is an almost invariable weapon of 
oppression and of a domineering attitude. It is at 
variance with the true spirt of American ideas and 
American progress. 

The crime of war has materially aided the vast 
accumulation of wealth in these later years. ‘The 
spirit of speculation has been rampant. The oppor- 
tunities for developing the venturesome spirit has 
been great. The traffic in the supplies of war was 
great and the profits were simply fabulous. It was 
little less than calamitous that this was so. The 
war-cry has tended to “develope” favorites and 
make of them millionaires. The spirit of conquest, 
of territorial conquest, may have its compensations, 
but they are, mainly, minus quantities. 

If some of the signs of the times look toward 
vast centralization of the forces of nature and of 
man, so also it may be noted that there are counter 
tendencies looking more and more toward a more 
equitable and democratic distribution of these very 
forces. The taxation of incomes, the inheritance 


tax, the modification of tfie tariff schedules, the 
arbitration of disputes, the giving of private fortunes 
for public purposes, these are only a few of the 
counter tendencies which can be enumerated under 
present conditions. 














ia ide te te. De” es - C 








rast 


or- 
has 
was 
was 
The 
and 
est, 
ns, 


ard 

of 
iter 
ore 


nce 
the 
nes 
the 
der 














THE ALBANY 


LAW JOURNAL. 


271 








That form of government in which the vers 
are actually “governed” least is the ideal human 
government. The true democracy is supposed to be | 
such a government. America comes nearest to the | 
ideal condition. We should not, we cannot, say | 
that it has reached perfection. It would be idle to| 
claim that. When perfection in human government | 
has been attained then there can be no further 
growth. And where there is no growth, decay and | 
final dissolution are certain to follow. America | 
does not expect or seek perfection, only a steady 
and honorable advance in the means and methods | 
of human government. 

It is not pretended that the civic conditions in this 
country are above criticism. But they are much bet- 
ter than many would have us believe. They are 
certainly not altogether bad. In the large cities, 
it is true, that there is vast room for improvement, | 
greater than elsewhere in the public service. But | 
even here there is much to be commended, and | 
active and intelligent public interest in municipal | 
affairs can secure much more. Some one has well 
said that we make it a crime for a citizen to vote 
more than once at any election; but how much less 
is the crime of the “good citizen” in a democracy 
who refuses to vote at all? In a democracy the 
right of citizenship should be contingent upon its 
wise, honest and intelligent use. It will come to 
this. Sentiment is tending in that direction already. 
And if we faint not, there is much good for us in 


the future, even goodness, but not extravagant | 


optimism. 
DuaNE Mowry. 
—— 


LIMITATION OF A FEE UPON A FEE. 


A short time prior to the appearance in the ad- 
vance sheets of the case of Kelley v. Hogan (71 
App. Div., 343) the writer had occasion to construe 
a will in which the testator devised all his property 
to a near relative, giving him an absolute power 
to dispose of it during his life or by will, but di- 
rected that so much as the relative had not disposed 
ef at his death should belong to an intimate friend. 
A diligent search among the authorities did not 
bring to light any that were precisely in point, but 
those which bore on the question, while showing a 
somewhat unsettled condition of the law, seemed to 
support the validity of the second gift. 

The difficulties to which this unsettled state of 
the law naturally gave rise can hardly be said to 
have been explained away by Kelley v. Hogan, al- 
though that case is precisely in point and decides 
if the first legatee is given a power to dispose of 
Principal by will, the expectant estate, limited upon 
the non-exercise of the power, is void. 

The question should be one of considerable inter- 
est to the bar, for on it rests the question whether 
there is a limit of smallness and indefiniteness be- 
yond which a remainder cannot go, even if sought to 
be created by clear and unambiguous language. 

It is the writer’s opinion that, in spite of the case 


|\* * * 






just cited and the dicta of a number of other cases, 
to which reference will be made hereafter, no ex- 
pectant estate should be adjudged void in its crea- 
tion simply because it is liable to be defeated by the 
happening of any one of any number of contingen- 
cies, however likely to happen, and that there is 
nothing peculiar about a power to devise which 
should take it out of this simple rule. This opinion 
is based on section 47 of the Real Property Law, 
which substantially re-enacts sections 32 and 33 of 
the Revised Statutes and is as follows: 

“Sec. 47. When expectant estates are defeated.— 
An expectant estate may be defeated in 
any manner, or by any act or means, which the party 


|creating such estate, in the creation thereof has pro- 
|vided for or authorized. 
\liable to be defeated, shall not, on that ground, be 


An expectant estate, thus 


adjudged void in its creation.” 
By what has just been said the writer does not 


;contend that any limitation upon a fee, however 


expressed, should be sustained. On the contrary, 
it is a well-settled principle of construction that 
whenever an instrument begins with an absolute 
gift no limitation can cut it down which does not 
show as clear an intention in that direction as the 
giving clause did to create it (Rosenboom v. Rosen- 


|boom, 81 N. Y. 356, 359; Clark v. Peupp, 88 N. Y. 
| 228, 231; Goodwin v. Coddington, 154 N. Y. 283, 


286; Banzer v. Banzer, 156 N. Y. 429). In other 
words, if, in a will or other instrument, A practically 
gives his all to B, a gift to C appearing later in 
the instrument, should not be construed as limit- 
ing B’s gift, unless it is as clearly expressed as 
P’s gift. 

Assume, then, that A desires to give B a life 
|estate with an absolute power to dispose of princi- 
| Pal. Can he, by any language however clear, make 
a gift to C of whatever is left after the exercise 
of the power? 

When the power does not include the power to 
dispose of principal by will, the question seems to be 
fairly well settled. 

Van Horne v. Campbell (100 N. Y. 287, 301) 
stands for the proposition that it was “an undoubted 
principle of the common law that a valid executory 
devise cannot co-exist with a devise of a primary 
| fee, accompanied with an absolute disposing power 
in the first taker.” An examination of that case 
also shows that the “absolute disposing power” 
meant is apparently one which can be exercised in 
the absolute discretion of the primary donee during 
his lifetime and does not necessarily include the 
powers to devise. Ruger, C. J., dissents upon the 
ground that it should be the intention of the testator 
that is sought, and, if the testator intendéd to give 
a person a remainder on a certain contingency, there 
is no repugnancy between such a remainder and a 
general devise to another person in terms which 
would, ordinarily, convey the whole estate, even if 
the latter precedes the former in the instrument. 
In this the learned chief justice is, to a great ex- 
tent, confirmed by the language used in Crozier v. 
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Bray (120 N. Y. 366), Colt v. Heard (10 Hun, 189), | which does not refer to Campbell v. Beaumont, has 
and Smith v. Bell (6 Peters, 67). He also points out practically overruled it. 
that the power in that case was not absolute, for the| So much, then, for the cases in which the power 
language used “ clearly intended to preclude him (the | given the first taker did not include a power to dis- 
donee) from exercising any power of disposition | pose of principal by will. They hold that, under the 
over it (the property) by way of testamentary | Revised Statutes, an expectant estate, if clearly ex- 
devise.” | pressed, is not void in its creation because it is liable 
Over against Van Horne v. Campbell we find a|to be defeated by such a power, irrespective of 
number of cases which seem to show that, even at | whether the testator expressed his intention in words 
the common law, if the testator expressed himself | which would ordinarily give the first taker a fee or 
as giving the first taker a life estate only, together | words which would ordinarily give him only a life 


with a power of disposition to be exercised during 
his lifetime for his support and maintenance, or, | 
perhaps, for any purpose, the remainder, limited 
upon the non-exercise of power, was valid (Smith 
v. Van Ostrand, 64 N. Y. 278; Wager v. Wager, 96 
N. Y. 164; Flanagan v. Flanagan, 8 Abb. N. C. 413; 
Thomas v. Pardee, 12 Hun, 151; Wells v. Seeley. 47 
Hun, 109; Thomas v. Walford, 49 Hun, 145; Colvin 
v. Young, 81 Hun, 116; Kendall v. Case, 84 Hun, 
124). 

Then there is a third group of cases. In Baum- 
grass v. Baumgrass (5 Misc. 8) the court stated that 
the theory laid down in Van Horne v. Campbell is 
no longer followed, “it apparently having been made 
without an examination of 1 Revised Statutes, sec- 
tions 32 and 33. * * * The dissenting opinion | 
of Judge Ruger is now followed.” While this criti- | 
cism is not accurate, since it overlooks the fact | 
that, in the case criticised, the testator died in 1791, 
before the enactment of the Revised Statutes, there 
are a number of cases which hold that, under the 
Revised Statutes, a remainder may be limited upon | 
a fee which is accompanied by a power of disposal 
otherwise than by will. This was decided before the 
Van Horne case (Terry v. Wiggins, 47 N. Y. 512), 
and has been clearly laid down since (Leggett v. 
Firth, 132 N. Y. 7; Greyston v. Clark, 41 Hun, 125; 
Banzer v. Banzer, 11 Misc. 310, 312). 

Three cases remain to be considered which do no 
fall within any of the foregoing groups (Campbell v. 
Beaumont, 91 N. Y. 464; Griswold v. Warner, 51 

Hun, 12; Gros v. Mathewson, 34 Misc. 370). In 
each of these cases it appears that the testator died 
since the enactment of the Revised Statutes, leaving | 
a will containing provisions very similar to those in | 
Terry v. Wiggins, Crozier v. Bray and Leggett v. | 
Firth, and yet, in each, the court finds that the gift | 
of the remainder is void. The decisions in these | 
cases may, perhaps, be sustained upon the ground | 
that, in each, the testator, in framing the provision | 
for the remainderman, used language of a some- | 
what indefinite and inconclusive character. At any | 
rate, Wager v. Wager distinguishes Campbell v. | 





estate. What basis of reason is there for distin- 
guishing the case where the power includes a power 
to devise? The only difference of fact is, that in 
the latter case, the expectant estate is so much the 
more likely to be defeated, but there is no difference 
in principle, for the statute is explicit and says that, 
although an estate may be defeated “in any manner” 
which the creator “has provided for or authorized,” 
“it shall not, on that ground, be adjudged void in 
its creation.” 

If this conclusion is correct, Kelley v. Hogan is 
wrong. In that case, Mr. Justice O’Brien, who wrote 
the prevailing opinion, says: “We have been re- 


ferred to no case wherein the legatee had the power: 
|of disposition by will that he did not take an abso- 


lute estate.” To this it might be replied that prior 
to Kelley v. Hogan, neither was there any case in 
which this power existed, which held that he did 
take an absolute estate and that the absence of the 
authority missed by the learned justice is not im- 
portant in view of the clear language of the Revised 
Statutes. All of the leading cases are cited in the 
dissenting opinion written by Mr. Justice Laughlin, 
and his argument seems unanswerable: “ Here the 
testator clearly intended that the entire estate, both 
legal and equitable, should be divested in the event 
of Sylvester’s death without having conveyed or 
devised it, and such a limitation of a fee upon a fee, 
though void for repugnancy at common law, is now 
authorized and the common-law rule no longer ob- 
tains. * * * If there were greater adherence to 
the plain language of the statutes and less attention 
given to the common law, our law with reference 
to the disposition of real property would be better 
understood, and there would be less danger that 
the real intention of the testator would be defeated 
by an erroneous judicial construction of his will.” 


New York, August, 1903. J. G. S. 


——¢———_— 
AN UNAVAILING EXCUSE. 


The safeguard of our institutions lies in the 





Beaumont on this ground. This would bring the | preservation of the jury system. A citizen should 
case within the doctrine of Banzer v. Banzer. It feel flattered when called upon to serve his neigh- 
must be noticed, however, that the provisions in the | bors in this important capacity, but alas, indeed, it is 
wills considered in these three cases are so nearly | a responsibility which nine out of every ten indi- 
the same as those in the wills in the other cases viduals seem determined to shirk. Many and varied 
which have been considered that they must be care-| are the excuses put forward to escape this public 
fully examined whenever a will of this character is | duty, and some of the excuses are ludicrous in the 
construed, unless it can be said that Leggett v. Firth,’ extreme. They vary from a sick wife to fictitious 
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kidney complaints, and every subterfuge known to| that obedience to your mandate is not an easy task. 
the human imagination has been employed to hood-!| Our professional duties are laborious and exacting. 
wink the cautious judge and careful guardian of our | Judges, as well as lawyers, are busy men, and time 
liberties. |for preparation is limited, as was pointed out by 
In many of our southern States the possession of) Mr. Phelps at your second annual meeting, in the 
real estate was a prerequisite to serving on a jury, | opening of his masterly address on John Marshall. 
and taking part in its deliberations. | Another difficulty, which increases from year to 
An old bachelor in the following story tells how | year, is the choice of a subject. We are told that 
a discerning old judge decided that he was a proper | Augustus dealt the final blow to the Responsa Pru- 
man to sit on the panel, notwithstanding the fact | dentum, the “answers of the learned in the law.” 
that he was not constitutionally qualified to dis-| The probable cause was that the subjects were ex- 
charge the duties of a juror. |hausted. I need hardly remind you that the answers 
“When I was a young man,” began Uncle Henry,|of the learned in the law during the quarter of a 
“TI spent several years in the South, residing for|century since this association began its invaluable 
a while at Fort Gibson, on the Mississippi river. A work, in the addresses of its presidents, the annual 
great deal of litigation was going on there about that | addresses, and the papers read, have so far covered 
time, and it was not an easy matter to obtain a jury.|the whole field of jurisprudence that the last three 
One day I was summoned to act in that capacity, and | annual responses of the jurisconsults were devoted 
I hastened to the court to get excused. On my name |to the elucidation of a single important topic of na- 
being called, I informed his honor the judge that I | tional concern. It is, therefore, with much hesitancy 
was not a freeholder, and therefore not qualified to|that I shall invite your attention to some observa- 





serve. tions on “ Law and Reasonableness.” 

“T then remarked, ‘I am stopping for the time! The essence and end of law are no doubt truthfully 
being at this place.’ expressed in the maxims: 

“*You board at the hotel, I presume?’ “Law is the perfection of reason.” 

““T take my meals there, but have rooms in| “Reason is the soul of the law; and when the 
another part of the town where I lodge.’ reason of any particular law ceases, so does the law 

“*So you keep bachelor’s hall?’ queried the judge. | itself.” 

“* Yes, sir.’ .| “The reason and spirit of cases make law, not the 

“* How long have you lived in that manner?’ letter of particular precedents.” 

“* Six months,’ I replied. “Reason is the life of the law; the common law 


“The old hen-pecked judge readjusted his glasses, | jiself is nothing else but reason.” 

and with a determined look on his face, said: ‘I It is also undoubtedly true that the great body of 
think you are qualified, for I have never known a the law is founded upon the dictates of right rea- 
man to keep bachelor’s hall the length of time you son, natural justice, and common sense. 

name who had not dirt enough in his room to make But, notwithstanding all this, it is an historical 
him a freeholder. The court does not excuse you.’ | fact that the growth and expansion of the law from 
Then turning to the clerk, with an air of triumphant primitive custom to the present time has been a con- 
sarcasm, he said: ‘Mr. Clerk, swear the juror’” —_| tinuous struggle between the rigid rules of positive 


JoserpH M. SuLLIvAN, ‘law and the standard of reasonableness and common 

Of the Suffolk (Mass.) Bar. |sense of society in its upward march to a higher 

ee nn owe civilization, and the struggle still continues. All 

*LAW AND REASONABLENESS. through the centuries of the law’s development in 


those two great systems of jurisprudence which 
have been adopted by the civilized world, the Eng- 
lish law and the civil law, there has been a constant 
cfert to bring existing rules into harmony with 
advancing civilization. 


By Hon. Le Baron B. Cott, oF Provipence, R. I., 
Unitep States Circuit JupGE FOR THE First 
Circuit. 


The phenomenon which always presents itself in 
progressive societies may be thus described: On the 
one hand, there is a body of legal rules which by 
nature are stable and enduring; on the other hand, 
there is a society with ever-changing social necessi- 
ties and opinions. From the very nature of these 
conditions, which are permanent, there is the inevi- 
table result that the old rules of law cease to con- 
form to the new facts of life; that they are not 
adapted to the ever-varying views of society; and 
that consequently’ they come, in part at least, to be 
regarded as narrow, unreasonable, and out of touch 
with progress and enlightened public sentiment. 

To keep the rules of positive law as nearly as pos- 


The first and most pleasant duty which falls upon 
me at this time is the acknowledgment of my deep 
appreciation of the very high honor of this invitation 
te address you at your annual meeting. 

1 understand it is a law of this association, estab- 
lished by its founders, that these invitations are not 
under any circumstances to be declined; and that it 
has been decreed, with Mr. Carter’s approval, that 
this particular law is a command proceeding from a 
sovereign power, and that ignorance of the law is 
no excuse. At the same time, it must be confessed 

*Paper read before the annual meeting of the American Bar | 
Association, at Hot Springs, Va., Aug. 26th, 1903. 
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reins abreast of social wants and public am, is | 





will confront progressive nations. That gulf can 
never be entirely bridged. A stationary body and a 
moving body cannot be kept together. 
by unceasing effort narrow the chasm. Sometimes 


the spirit and temper of society are far in advance of | 


legal rules; at other times they nearly meet. Upon 
the expedition with which the breach between the 
law and social progress is lessened, or upon keeping 
them close together, depends, in large measure, the 
welfare of society and the happiness of the people. | 
In progressive societies, says Maine, “it may be 
laid down that social necessities and social opinions 
are always more or less in advance of law. 


tween them, but it has a perpetual tendency to re- 
open. Law is stable; 
of are progressive. The greater or less happiness of 
a people depends on the degree of promptitude with 
which the gulf is narrowed.” 

Such being the position of the law in its relation to 
progressive societies, what have the lawyers done to 
lielp relieve the situation? Where have they stood 
in this long struggle between an unreasonable past 
and a reasonable present; between a body of rigid 
legal rules and advancing civilization? Are they 
justly open to the charge of riveting the chains 
which bind the community to customs and usages it 


has outgrown by their devotion to technicalities, | 


legal forms and precedents? Have they stood with 
Selden when he exclaimed: “ Equity is a roguish 
thing”? Have they been unmindful of the fact that 
they are largely responsible for the existing condi- 
tion of the law at every stage of social progress, 
and that upon them devolves the duty, in great meas- 
ure, of keeping it in harmony with national growth? 
Have they failed to realize that the law is made for 
society, and not society for the law; and that it 
should be adapted, as far as possible, to meet the 
“great, complex, ever-unfolding exigencies” of life 
and government? 


_ Let us first see how some of the great lawyers 
have answered these inquiries. 

It was Coke who said: “ The principles of natural 
rights are perfect and immutable, but the condition 
of human law is ever changing, and there is nothing 
in it which can stand forever. Human laws are 
born, live and die.” 

It was Hale who declared: “ We must remember 
that laws were not made for their own sakes, but for 
the sake of those who were to be guided by them. 
* * * He that thinks a State can be exactly 
steered by the same laws in every kind as it was 
two or three hundred years ago may as well imagine 
that the clothes that fitted him when a child should 
serve him when he was grown a man. The matter 
changeth, the custom, the contracts, the commerce, 
the dispositions, educations and tempers of men and 
societies change in a long tract of time, and so must 
their laws in some measure be changed, or they 
will not be useful for their state and condition.” 


We can only | 


We may | 
come indefinitely near to the closing of the gap be-' 


the societies we are speaking | 


es 
— 


It was Hardwicke who marked out and system- 

latized that great body of rational and remedial rules 
| we call equity, which has done so much to keep the 
\law in touch with social progress. It was Mansfield 
who declared that the air of England was too pure 
to be breathed by a slave, who built up the commer- 
cial law to meet her expanding commerce and ip- 
dustries, and of whom Burke, says: “ His ideas go to 
the growing amelioration of the law by making its 
liberality keep pace with the demands of justice and 
the actual concerns of the world —not restricting 
‘the infinitely diversified occasions of men, and the 
{rules of natural justice, within artificial circum- 
| scriptions, but conforming our jurisprudence to the 
| growth of our commerce and of our empire.” 
It was Marshall who breathed into our Constitu- 
‘tion the breath of life, and who declared: “This 
|provision is made in a Constitution intended to en- 
dure for ages to come, and, consequently, to be 
‘adapted to the various crises of human affairs. To 
|have prescribed the means by which government 
should, in all future time, execute its powers would 
|have been to change, entirely, the character of the 
|instrument, and give it the properties of a legal code. 
It would have been an unwise attempt to provide, by 
immutable rules, for exigencies, which, if foreseen 
ai all, must have been seen dimly, and which can be 
best provided for as they occur. To have declared 
that the best means shall not be used, but those 
|aione without which the power given would be nug- 
atory, would have been to deprive the legislature of 
the capacity to avail itself of experience, to exercise 
its reason and to accommodate its legislation to 
circumstances.” 





It was Story who said: “ Government presupposes 
the existence of a perpetual mutability in its own 
operations on those who are its subjects, and a per- 
petual flexibility in adapting itself to their wants, 
their interests, their habits, their occupations and 
their infirmities.” 

It was Shaw who said: “It is the great merit of 
the common law that it is founded upon a compara- 
tively few broad, general principles of justice, fitness 
and expediency, * * * and generally compre- 
hensive enough to adapt themselves to new institu- 
tions and conditions of society, new modes of com- 
merce, new usages and practices, as the progress of 
society in the advancement of civilization may 
require.” 

Such has been the position of the lawyers in the 
struggle between legal rules and social progress; and 
this position is corroborated by the history of the 
iaw’s development from early times. 

The history of the growth and expansion of the 
Roman and English systems of jurisprudence dis- 
closes the important part taken by the lawyers in 
making the law more reasonable as society required. 
The doctrines and instrumentalities which have en- 
abled it to keep nearly abreast of the moral and 
intellectual growth of the people have been largely 
their work. 

When Rome extended her boundaries over Italy, 














a a ee ee ee 








oses 
own 
per- 
ants, 
and 


t of 
ara- 
ness 
pre- 
titu- 


s of 
may 


the 
and 
the 


the 
dis- 
s in 
ired. 


and 
gely 


taly, 












THE ALBANY LAW JOURNAL. 275 





EE 
 — 





and the rules of the civil law, embodied in the | the Middle Ages he says, “ The law of nature pre- 
Twelve Tables, became narrow and unreasonable in| sented itself as a rule of human conduct independent 
their application to foreigners, it was the Roman | of positive enactment and even of divine revelation, 
jurisconsults who conceived and carried into effect | and binding always and everywhere in virtue of its 
a code of rules which overrode the harsh civil code. | intrinsic reasonableness.” The same high authority 
They based this new code upon the assumption that | declares that the law merchant “claimed the respect 
there were certain ingredients in the law which land aid of local magistrates as a branch of the law of 
were common to Rome and other Italian communi- ‘nature, considered as a body of legal rules demon- 
ties. To justify this assumption, they appealed to | strable by natural human reason, and therefore en- 
tradition and observation. “ The expedient to which titled to universal obedience.” And further, that 
they resorted,” says Maine, “was that of selecting Gentili, the pioneer, and Grotius, the founder of 
the rules of law common to Rome and to the differ- | international law, laid its foundation on the broad 
ent Italian communities in which the immigrants | and universal principles of the law of nature. 
were born. * * * The Jus Gentium was accord-| While English jurisprudence has not adopted the 
ingly a collection of rules and principles, determined jaw of nature, in the sense of the civil law, as the 
by observation to be common to the institutions fundamental doctrine underlying the whole system, 
which prevailed among the various Italian tribes.” | our courts have appealed to its principles and have 
When this doctrine became inadequate as an in- been governed by its precepts. 
strument for expanding the rules of the civil law for They have said that positive laws are invalid 
the purpose of meeting the wants and aspirations of which contradict the law of nature; that it is binding 
the Roman people as they advanced to the conquest | in all countries and at all times; and that no human 
of the world, the Roman lawyers borrowed a theory | laws are of any validity if contrary to this. They 
from Greek philosophy for the purpose of expanding have invoked this doctrine in their assertion that 
the jus gentium, called the Law of Nature —a theory acts of Parliament which were contrary to universal 
which soon became the basic principle underlying reason and natural justice were void; that the fun- 
that vast superstructure known as Roman law; a/ damental principles of right and justice inherent in 
theory which has exerted a profound influence upon|the nature and spirit of the social compact restrain 
English law, and upon whose foundation rests the and set bounds to the power of legislation; and that 
Law Merchant and Modern International Law. To! the legislature cannot take away that security for 
this same theory may also be traced the principle | personal liberty and private property for whose pro- 
that all men are born equal, and are entitled to tection the government was established. Chancellor 
equal protection of the laws, which is found in the | Kent appealed to this doctrine when he asserted that 
Declaration of Independence and the Constitution of |‘‘a statute is never to be construed against the plain 
the United States. land obvious dictates of reason;” and Mr. Justice 
In giving expression to this theory, the Roman Miller, when he declared: “It must be conceded 
jurisconsults said: “All nations, who are ruled by | that there are such rights in every free government 
laws and customs, are governed partly by their own} beyond the control of the State. A government 
particular laws, and partly by those laws which are) which recognized no such rights, which held the 
common to all mankind. The law which a people! lives, the liberty and the property of its citizens 
enacts is called the civil law of that people, but subject at all times to the absolute disposition and 
that which natural reason appoints for all mankind | unlimited control of even the most democratic de- 
is called the law of nations, because all nations use! pository of power, is after all a despotism;” and 
it.” | Mr. Justice Brown, when he said: “It is sufficient to 
The doctrine of the law of nature—first prac-|say that there are certain immutable principles of 
tically utilized in the administration of justice by | justice which inhere in the very idea of free govern- 
Roman jurists — whose primordial elements are uni- | ment which no member of the Union may disregard.” 
formity, simplicity, harmony and equality, and whose | If the judges, in their appeals to the law of nature, 
broadening influence upon the jurisprudence of the have not succeeded in overthrowing the principle of 
world has been so potent and permanent, is the doc-|the omnipotence of legislative power where it is 
trine of intrinsic reasonableness. It is the doctrine |e>ercised in violation of natural reason and com- 
prescribed by absolute, evident and universal rea-|inon sense, we cannot but admire the lofty sense of 
son as manifested in the consent of reasonable men. | ;ustice by which they were actuated in their protest 
lt consists of a body of precepts which satisfy, and | against its full and complete acceptance under all 
are in accord with, right human reason, and which | circumstances. 
are binding on all mankind by virtue of their inher-| But the courts have gone further. They have said 
ent reasonableness. To the classical Roman lawyers, | that the law of nature is a pert of the law of Fng- 
in the words of Sir Frederick Pollock, “It would | lend. They have struggled more and more, as so- 
be convenient to take ius naturale for the sum of | ciety has advanced in civilization, to make the law 
tules of conduct which ought to be received because | conform to its teachings; to make it “the sum of 
they are reasonable in themselves, and ius gentium|rules of conduct which ought to be received because 
for those which are received in fact by the general |ithey are reasonable in themseives;” to bring it into 
consent of civilized mankind.” To the publicists of' harmony with natural reason as manifested in the 
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consent of reasonable men. They have incorporated | became harsh and unjust: whereupon the Roma 
this doctrine of reasonableness into all branches of | iawyers invented the fiction that if a foreigng 
the law. It lies imbedded in the rights of person, |averred he was a Roman citizen, the defendant coy 
property and procedure. It permeates the law of | not traverse the allegation. From analogy to thi 
contracts and negligence. The exercise of the po-| Roman fiction, the Supreme Court of the Unite 
lice power turns upon it. It limits and qualifies the | States, more than two thousand years afterward 
enjoyment of individual rights. It is a kind of uni-| adopted the fiction that all the members of a corpo 
versal postuiate underlying all rules of civil conduct.| ration are presumed to be citizens of the Stay 
The courts have also called in aid this doctrine of | which created it, and that no one shall traverse suc 
reasonableness to justify a departure from the strict | presumption. 
rules of law. They have built up equity upon it,| Although legal fictions have been called rude a}. 
and relied on its precepts for decision in doubtful | surdities, they were, especially in the early stages o 
cases. They have founded the rules of constitu-| jurisprudence, highly useful and beneficial insiry. 
tional interpretation upon it. The principles of the| ments for expanding the stern rules of law as society 
common law which are so frequently invoked by|demanded. “At a particular stage of social prog 
the judges may be said to rest on this doctrine —j ress,” says Maine, “they are invaluable expedients 
those principles which Chief Justice Shaw cails “the | for overcoming the rigidity of law and, indeed, with. 
broad, general principles of justice, fitness and ex- | out one of them, the fiction of adoption, which per. 
pediency.” Mansfield appealed to the same doc-|mits the family tie to be artificially created, it is 
trine when he declared: | difficult to understand how society would ever have 
“The law of Engiand would be a strange science escaped from its swaddling clothes and taken its 
indeed if it were decided upon precedents only. | first steps towards civilization.” 
Precedents serve to illustrate principles, and to give| “The supposition,” declares Dicey, “that the cur 
them a fixed certainty. But the law of England is|ning of lawyers has by the invention of legal fic- 
exclusive of positive !aw, enacted by statute, de-!tions corrupted the fair simplicity of our origind 
pends upon principles, and these principles run/|Cocnstitution, underrates the statesmanship of law- 
through all the cases according as the particular cir-|yers as much as it overrates the merits of early 








cumstances of each have been found to fall within | society. The fictions of the courts have in the hands 


the one or other of them.” \of lawyers such as Coke served the cause both of 
The same doctrine was invoked by Mr. justice justice and of freedom, and served it when it could 
Brewer, when he said: | have been defended by no other weapons. For ihere 


“ But passing beyond the matter of authorities the | are social conditions under which legal fictions or 
auestion is essentially one of general law. It does | subtleties arford the sole means of establishing that 
not depend upon any statute; it does not spring from | rule of equal and settled law which is the true basis 
any local usage or custom; there is in it no rule of |Of English civilization.” 
property, but it rests upon those considerations of | It is also true that the English judges and Ro 
right and justice which have been gathered into the man jurists have really employed fictions in a much 
great body of the rules and principles known as the! broader sense, for the purpose of changing, exten¢- 
‘common law.’” |ing and modifying the rules of law in order to bring 

But the lawyers have done much more than incor-|them into harmony with social progress and the ac 
porate into the law the theories and doctrines by|tual concerns of life. Upon the supposition tha 
which its rules have been made more rational in| there actually existed in the body of the law a rule 
_ Yesponse to social changes and advancing civilization. which would cover the facts of every case, the 
They have devised those great remedial agencies, | proceeded, as cases arose, to engraft upon the olf 
Tictions and Equity, by which the work has been| law a new code. In theory the law remained the 
largely carried on. It is almost wholly through same, in fact it had been changed. 
these instrumentaiities that for centuries the rules, A marked illustration of this process is found i 
of law were cnabled to meet the growing wants of |the decisions of Lord Mansfield, who added to the 
society; for it is not until a comparatively recent English law a body of rules, unknown to the com 
period in the history of jurisprudence that legislation |mon law, relating to bills of exchange, promissoty 
has been relied upon to any large extent as a reme- notes, marine insurance and other kindred subjects 
dial agency. And in respect to legislation, it will | to the end of “conforming our jurisprudence to the 
be found that the judiciary, through its power of| growth of our commerce and of our empire.” 
construction and interpretation, has acted as a safe-| There is an interesting description of how the law 
guard against the enforcement »%f unreasonable springs into existence through judicial decision in4 
statute laws. /case where there is no record of a preceding similar 

It was the Roman jurisconsults who resorted to|case, in Mr. Carter’s notable address before this 
fictions for overcoming the severity of lega! rules, association on “The Ideal and the Actual in the 
and reconciling the letter of the law with common | Law:” 
sense and justice. When large numbers of foreign-| “In all this the things which are plain and pal- 
ers flocked to Rome, the strict rule of the civil code| pable are, (1) that the whole process consists in @ 
that no one but a Roman citizen could maintain suit | search to find out a rule; (2) that the rule this 
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sought for is the just rule—that is to say, the rule 
most in accordance with the sense of justice of those 
engaged in the search; (3) that it is tacitly assumed 


that the sense of justice is the same in all those who | 


are thus engaged —that is to say, that they have a 
common standard of justice from which they can 
argue with, and endeavor to persuade each other; 
(4) that the field of search is the habits, customs, 
business and manners of the people, and those pre- 
viously declared rules which have sprung out of 
previous similar inquiries into habits, customs, busi- 
ness and manners.” By this method, “a rule is de- 
duced which is declared to be the one which the 
existing law requires to be applied to the case.” 

This process of case law legislation has been em- 
ployed since the birth of jurisprudence. It is still 
jn active operation, and will so continue while the 
great body of our law is unwritten or common law 
and but a small fraction statute jaw. 

When legal fictions, in the progress of society, 
became unequal to the task of overcoming the rigid- 
ity of the rules of positive law, there grew up along- 
side of that system a body of principles known as 


equity. This was the work of the Roman pretors | 


and the English chancellors. As the old rules be- 
came harsh and unreasonable, and out of harmony 
with civilization, they gradually adopted this new 
and more perfect system to meet social necessities 
and public sentiment; a system which was “to stand 
side by side with the law of the land, overriding it 
in case of conflict, as on some title of inherent su- 
periority, but not purporting to repeal it.” They 
held that the proceedings in equity were not like the 
inelastic rules of law established from time imme- 
morial, but were adapted to the existing state of 
society. 

“I wonder,” said Chief Justice Vaughan, who was 
called to sit with the chancellor in Fry v. Porter, “to 
hear of citing of precedents in matter of equity, for if 
there be equity in a case, that equity is an universal 
truth, and there can be no precedent in it; so that 
in any precedent that can be produced, if it be the 
same with this case, the reason and equity is the 
same in itself; and if the precedent be not the same 
case with this, it is not to be cited.” 

To which the Lord Keeper Bridgman replied: 
“Certainly precedents are very necessary and useful 
to us, for in them we may find the reasons of the 
equity to guide us; and besides, the authority of 
those who made them is much to be regarded. We 
shall suppose they did it upon great consideration 
and weighing of the matter, and it would be very 
Strange and very ill if we should disturb and set 
aside what has been the course for a long series of 
time and ages.” 

Although precedents have had their influence upon 
English courts of equity from the beginning, they 
were not considered of binding authority. We may 
here refer to the words of Lord Hardwicke: “ When 


the court finds the rules of law right, it will foliow | 


them, but then it will likewise go beyond them;” 
and of Lord Cotenham: “I think it is the duty of 


‘this court to adopt its practice and course of pro- 
lceeding to the existing state of society, and not, 
|by too strict an adherence, to decline to administer 
justice, and to enforce rights for which there is no 
| other remedy. This has always been the principle 
lof this court, though not at all times sufficiently 
| attended to.” ‘ 

“Tt must not be forgotten,” said Jessel, “that the 
{rules of courts of equity are not like the rules of 
the common law, supposed to be established from 
\time immemorial. It is perfectly well known that 
they have been established from time to time— 
#Itered, improved, and refined from time to time.” 

It is true that, both in Rome and England, equity 
ceased in time to be expansive. It was, however, 
one of the principal instrumentalities created by 
Roman and English judges, by which for many 
generations the law was expanded with social 
growth. 

We have now reached the third, and, in modern 
times, by far the most important remedial agency 
|for the amelioration of the law, namely, legislation. 
This instrumentality rests upon the doctrine of 
legislative omnipotence. In Great Britain, Parlia- 
ment has absolute power. In the United States, 
the same uncontrollable power has been vested by 
the people in the legislature, subject to the limita- 
tions imposed by the Federal and State Constitu- 
tions. From the nature of this power, it is obvi- 
ous that in this field of reform judicial action is 
limited. Let us examine briefly the position of the 
courts with respect to this all-powerful remedial 
agency. 

Before the division between the legislative and 
judicial powers of the government had become so 
sharply defined the courts, as we have already pointed 
out, vigorously protested against the power of the 
legislature to enact a valid law which was in viola- 
tion of natural justice and common sense. Such 
expressions are found in judicial decisions from 
Lord Coke in Bonham’s case, who declared that 
“when an act of Parliament is against right and 
reason, or repugnant, or impossible to be performed, 
the common ‘aw will control it, and adjudge such 
act to be void,’ down to Mr. Justice Miller in Loan 
Association v. Topeka, and Mr. Justice Brown in 
Holden v. Hardy. 

Again, in their desire to make statute law reason- 
able and accord with public opinion the courts in 
early times resorted to the doctrine of equitable 
construction. Upon this principle they disregarded 
the letter of the statute, and extended its provisions 
to cases “within the same mischief,” or they ex- 
cepted from the statute, though covered by its terms, 
other cases on considerations of justice and right 
reason. 

“From this judgment and the cause of it,” says 
Plowden in a note to Eyston v. Studd, “the reader 
|may observe that it is not the words of the law, but 


} 
} 


ithe internal sense of it that makes the law, and our 
ilaw, like all others, consists of two parts, viz.. of 
‘body and soul; the letter of the law is the body 
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of the law, and the sense and reason of the law are 
the soul of the law. * * * And it often happens 
that when you know the letter you know not the 
sense; for sometimes the sense is more confined 
and contracted than the letter, and sometimes it is 
more large and extensive. And equity enlarges or 
diminishes the letter according to its discretion.” 

Although the doctrine of equitable construction 
has been disowned as encroaching upon the exer- 
cise of legislative power, the courts still call to 
their aid, in their efforts to make statute law con- 
form to the dictates of common sense, essentially 
the same principle in another form. They now 
declare that a statute should be construed with 
reference to its spirit and reason. This principie is 
laid down by the Supreme Court in Trinity Church 
v. United States. The question in issue was the 
applicability of the alien contract labor law to a 
clergyman who came to this country under a con- 
tract to enter the service of a church. It was con- 
ceded that the case came within the letter of the 
law. 

“Tt is a familiar rule,” said the court, “that a 
thing may be within the letter of the statute and 
yet not within the statute, because not within its 
spirit, nor within the intention of its makers. This 
has been often asserted, and the reports are full of 
cases illustrating its application.” 


its opinion in United States v. Kirby: 








tional guaranties of personal liberty and equality 
secured by the Fourteenth Amendment to the Cop. 
stitution of the United States. 

When the Constitution was ratified in 1780, the 
people were fearful of centralization and consolida- 
tiou, and hence the bill of rights embodied in the 
the first ten amendments was speedily adopted, 
These amendments only restrain the National Goy- 
ernment, and have no application to the States, 
After the close of the Civil War in 1865, public 
opinion had changed, and in 1868 the Fourteenth 
Amendment became a part of the supreme law of 
the land. By its provisions, the States are pro- 
hibited from passing or enforcing any law which 
shall deprive any person of life, liberty, or property, 
without due process of law, or deny to any person 
the equal protection of the laws. 

We have, on the one hand, the State legislature 
clothed with the police power, the taxing power, 
the power of eminent domain, and other general 
powers; and on the other hand, this constitutional 
guaranty of individual liberty and equality. In 
dealing with this situation, the Supreme Court has 
declared that there is a boundary line beyond which 


ithe legislature will not be permitted to pass; and this 


| line is established by the application of the doctrine of 


reasonableness. It is held that the exercise by the 


| legislature of its great powers in an unreasonable way 
In support of its conclusion, the court cites from 


“All laws should receive a sensible construction. | 


*x * %* The reason of the law in such cases should 


prevail over its letter. The common sense of man 
approves the judgment mentioned by Puffendorf, 
that the Bolognian law which enacted ‘that who- 
ever drew blood in the streets should be punished 
with the utmost severity,’ did not extend to the 
surgeon who opened the vein of a person that fell 
down in the street in a fit. The same common 
sense accepts the ruling, cited by Plowden, that 
the statute of first Edward II, which enacts that 
a prisoner who breaks prison shall be guilty of 
felony, does not extend to a prisoner who breaks 
* out when the prison is on fire, ‘for he is not to be 
hanged because he would not stay to be burned.’ ” 
The courts have also employed presumptions ex- 
tensively to make statute law reasonable. There 
is the presumption -against injustice; the presump- 
tion against an absurdity, or absurd consequences; 
the presumption against inconvenience or hardship; 
the presumption against an impossbility; the pre- 
sumption as to public policy, which means that the 
legislature does not intend to violate public morality, 
or the principles of sound public policy. These 
and other presumptions are resorted to where 
statutes are in any way doubtful or ambiguous, and 
so open to more than one construction, in order 
that they may conform to reason and common sense. 
The invocation of the doctrine of reasonableness 
by the courts in aid of progress and the protection 
of society, is strikingly illustrated in the conflict 
between legislative omnipotence and the constitu- 





is not due process of law, or equal protection of 
the laws, within the meaning of the Fourteenth 
Amendment. In reaching this position, it became 
necessary for the court to lay down a principle 
which is far-reaching, and fraught with momenjsous 


|consequences, namely, that the question of what 





is reasonable is a judical, and not a legislative, 
question. As this question was first left by the court 
in Munn v. State of Illinois, it might have been 
supposed that it was for the legislature to deter- 
mine what is reasonable. In the subsequent case, 
however, of Chicago Railway Company v. Minnesota, 
it was decided that the legislature could not author- 
ize the imposition of unreasonably low rates, since 
such action would deprive railroads of their prop- 
erty without due process of law. And _ in later 
cases it has been authoritatively adjudicated that 
the question of what is reasonable is for the coutt, 
enc not for the legislature. In Covington Turn- 
pike Company v. Sanford, the court declared: 

“There is a remedy in the courts for relief against 
legislation establishing a tariff of rates which is 
so unreasonable as to practically destroy the value 
of the property of companies engaged in the carry- 
ing business, and that especially may the courts of 
the United States treat such a question as a judicial 
one, and hold such acts of legislation to be in con 
flict with the Constitution of the United States, as 
depriving the companies of their property without 
due process of law, and as depriving them of equal 
protection of the laws.” 

The paramount inguiry by the Supreme Court in 
all cases involving the exercise of the police power 
is whether the action of the legislature is reasonable 
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under the circumstances, or an arbitrary and unrea- | natural reason. Recognizing that the supreme law 
sonable interference with individual liberty. An ad-)o7 this great cluster of States must harmonize with 
mirable summary of the court’s views on this im- | national growth, its canons of construction may be 
pertant subject is found in Lawton v. Steele: said to rest upon the precepts of the law of nature, 








“To justify the State in thus interposing its 
authority in behalf of the public, it must appear, 
first, that the interests of the public generally, as 
distinguished from those of a particular class, re- 
quire such interference; and, second, that the means 
are reasonably necessary for the accomplishment of 
the purpose, and not unduly oppressive upon idi- 
viduals. The legislature may not, under the guise | 
of protecting the public interests, arbitrarily inter- 
fere with private business, or impose unusual and 





upon the doctrine of intrinsic reasonableness. They 
are, in substance, a body of rules demonstrable by 
natural human reason. A constitution, it is held, is 
a frame of government intended to endure for ages. 
It is not a rigid code, but a declaration of general 
principles. It is not governed by the rules of posi- 
tive law, nor by those which apply to ordinary 
statutes, charters and private writings. It is to be 
construed fairly, liberally, and on broad, general 
lines, in order that it may accomplish the great pur- 


unnecessary restrictions upon lawful occupations. | poses of its founders, and carry into effect the p1in- 
In other words, its determination as to what is a | ciples of government for which it was organized. 
proper exercise of its police powers is not final or|It presupposes a “perpetual mutability” in society, 
conclusive, but is subject to the supervision of the|and a “perpetual flexibility” in adapting itself to 









courts.” 


At the close of the opinion in Holden v. Hardy, | 


after an elaborate review of the cases and under- 
lying principles, the court said: 

“The question in each case is whether the legis- 
lature has adopted the statute in exercise of a 
reasonable discretion, or whether its action be a 
mere excuse for an unjust discrimination, or the op- 
pression, or spoliation of a particular class.” 

So, likewise, classification by the legislature of 
corporations or trades for the purposes of taxation 
or regulation must be reasonable. As the court de- 
clared in Railway Company v. Ellis, upon full con- 
sideration of this subject: 

Classification “ must always rest upon some differ- 
ence which bears a reasonable and just relation to 
the act in respect to which the classification is pro- 
posed, and can never be made arbitrarily and with- 
out any such basis. * * * It is apparent that 
the mere fact of classification is not sufficient to 
relieve a statute from the reach of the equality clause 
of the Fourteenth Amendment, and that in all cases 
it must appear not only that a classification has been 
made, but also that it is one based upon some reason- 
able ground—some difference which bears a just 
and proper relation to the attempted classification 
—and is not a mere arbitrary selection.” 

The standard of reasonableness is also applied to 
legislative acts establishing rules of procedure. To 
constitute due process of law such rules must “be 
reasonably suitable to the nature of the case.” For 
example, in Wheeler v. Jackson it was held that a 
statute of limitations must not unreasonably limit 
the opportunity to enforce a right by suit. 

Our highest form of statute law is the Federal 
Constitution. The Roman jurists tell us that each 
nation is governed partly by its own particular laws 
and partly by laws ordained by natural reason, which 
are common to all nations. So with us, each State 
is governed partly by its own particular laws and 
partly by the paramount law of the Constitution 
which is common to all the States. And with respect 


the national wants, habits and aspirations. “ The 
powers which are conferred, the restrictions which 
are imposed, the authorities which are exercised, 
the organization and distribution thereof which are 
provided, are in each case for the same object,” the 


,common benefit, security and happiness of the peo- 


ple. “It is a constitution we are expounding,” ex- 
claimed Marshall; and Marshall’s decisions are the 
incarnation of rational interpretation and common 
sense. 

Such has been the attitude of the courts and 
lawyers in the ever-existing struggle between the 
rules of positive law and advancing civilization. 
They have striven to keep the law in harmony with 
social progress, to make it more reasonable as social 
necessities and public sentiment have demanded. 
Ever recognizing that “the matter changeth, the 
custom, the contracts, the commerce, the disposi- 
tions, educations and tempers of men and societies,” 
they have conceived theories, invoked doctrines and 
inaugurated instrumentalities to relieve the situa- 
tion. They have carried on judicial legislation from 
the infancy of the law in order that it might advarce 
with society. By the adoption of broad and elastic 
rules of interpretation, they have maintained, in 
large measure, the supreme law of the land in 





harmony with national growth; and they have stood 
jas a barrier against the enforcement of capricious 
|and arbitrary laws enacted by the great remedial 
|agency upon which the community now mainly 
relies. 

| The history of jurisprudence, as we have seen, 
|tinds society, in progressive nations, always in ad- 
|vance of the law. The evolution of law follows, 
and never precedes, the evolution of society. Solon 
declared he gave the Athenians the only laws they 
were fitted to receive. Nor can the law arrest social 
progress, though it may temporarily retard it. The 
|great forces which govern and give direction to the 
| life of a people lie beyond the control of legal rules. 
|The law must accept the situation. It can only 
| strive to make its rules conform to social conditions. 


to this paramount law, the Supreme Court has pur-|It can only “move towards existing conceptions of 


sued a method of interpretation which conforms to’ right, justice, humanity, reason and public policy.” 
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Nor can the law materially change actual conditions. 
It is impossible to legislate society into righteous- 
ness, justice, or freedom. It took a hundred years 
for the Norman kings to force the feudal system 
upon England; and at the end of that long conflict 
the great body of ancient customs and usages which 
were congenial to the English people remained undis- 
turbed. Commerce and inventions have brought 
mankind in closer touch than ever before. We hope 
that war in time will cease; but it must not be for- 
gotten that arbitration will not become an enforce- 
able canon of international law until the great mass 
of the civilized people of the world believe in and 
desire that method of settling controversies between 
nations. 

The purpose and end of law are the welfare of 
society and the happiness of the people. The law 


should always be viewed from the standpoint of | 


scciety, and not from the standpoint of the law 
itself. Society is entitled to have such laws as it 
desires, and it will obey none other. The law is 
made for society, and not society for the law. The 
interests of society are primary; the interests of the 
law secondary. Society is the master, and the law 
its handmaid. The law must march with society; 
the Constitution must march with the nation. 

In our day and generation, we are confronted 
with the same problem of adapting the old rules of 
law to the new facts of life; of keeping them in 
accord with commercial and industrial growth and 
national development. There is no way of making 
the law sufficiently elastic and mutable to meet fully 
the ever-varying wants of society in the presence of 
an expanding civilization. Our duty lies in the effort 
to make it, as far as possible, fit and suitable to new 
conditions as they present themselves. 

Almost every important case covers a group of 
facts which are different from any other recorded 
case. Analogies, settled principles, cases nearly 
similar, may help, but they neither satisfy the mind 
nor meet the real issue. If it be a constitutional 
question, there are probably included in that group 
new facts or circumstances which represent national 
growth and changed social relations. These are the 
important things to consider in reaching a proper 
conclusion, if the law is to be kept in harmony with 
civilization. 

So, too, a case may arise which includes in its 
group of facts new commercial or industrial condi- 
tions. In the determination of such a case, society 
demands that these new elements receive recognition, 
that the law may conform to the actual business 
of life. 

It is by grappling with the great living realities 


that legal conclusions are reached which meet social | 


necessities. Laws should be interpreted and de- 
cisions rendered in the spirit of the present, not of 
the past. Logic and due regard for precedent should 
be combined with the statesman’s breadth of vision. 
Consistency may be extended too far; it is some- 
times a doubtful virtue. Had Jefferson been con- 
sistent, we would have lost the Louisiana purchase. 


|Had Lincoln been consistent, slavery would not 
|have been abolished. The obligation we owe is not 
ito the past, but to the present. Ancient civilization 
|looked to the past; Christian civilization looks to 
the future. The ancient idea of a perfect primitive 
|society is a poetic fiction; the modern idea of a 
society growing more humane, more just, 
reasonable, is a reality. 

| In this spirit, let us carry on the work which 
| society has largely committed to our hands. Recog- 
|nizing the usefulness of legal forms and precedents, 
jmay we ever hold fast to the great truth that reason 
1is the life and soul of the law. May we rise to the 
‘lofty conceptions of the law of nature — harmony, 
| simplicity, uniformity —and may we call to our aid 
her precepts of universal reason; and, extending our 
vision to law as the order of the universe, may we 
draw inspiration from MHooker’s sublime words: 
“ Her is the bosom of God, her voice the 
harmony of the world, ali things in Heaven and 
Earth do her homage, the very least as feeling her 
care, and the greatest as not exempted from her 
power.” 
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CHARACTER AND INFLUENCE OF ALGER- 
NON SIDNEY. 


(By JoHN FREEMAN BAKER.) 


In considering the influences which have ad- 
vanced the cause and quickened the march of civiliza- 
tion we are led to the reflection that the most 
heroic deeds, the sublimest results, have often taken 
their spring and inspiration from the least com- 
manding causes. A pebble near the fountain directs 
, the current of a mighty river. An obscure German 
invents the printing press, and the pleasures of 
| knowledge are placed within the world’s grasp. A 
| peasant kindles his fire on the sea shore and a mass 
'of melted sand is found upon the spot, which be- 
| comes the germ of an invention, not only to invite 
|the sunlight to radiate our dwellings, but to reveal 
\the mysteries and splendors of the planetary world, 
| shedding a glory and beauty on science and art. 

Every age produces its galaxy of noble men, and 
‘the tranquil rhythm of time brings its development. 
| Every mind and heart that has given the world a 
direction toward the good lived for posterity. 

No period in history, perhaps, has been more 
influential in developing individual and national 
greatness than that from the rupture between 
Charles I and his parliament (1640) to the election 
of William and Mary (1688), when England stood 

on the threshold of a new age. Men nobly wrought 


|for the cause of freedom. Their deeds lived after 
‘them and gave direction to the rising tide of 
| progress, and the magnificent epic sounded along 
ithe corridors of time. Taking its cis-Atlantic flight 
the inspiring cause of the republican martyrs be- 
|came the watchword of the American colonies; the 
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ved love of liberty gave the iaestdlien ot thrilled | 
every heart. 

Prompted by the thought that the character and 
influence of Sidney are not as well known as they 
should be, if we can enkindle an admiration of his 
principles and assist in some degree in removing 
the lichen of time which may have obscured his 


memory, we feel that we shall not have essayed in 
vain. Algernon Sidney sprang from an illustrious 
race. Sir William Sidney, an ancestor, accom- 


panied Henry the Second from Anjou, and a de- 
scendant of his was tutor to Edward VI, whose 
service were rewarded with the manor at Penshurst, 
in Kent, which estate for many generations after- | 
ward was occupied by the Sidneys. Algernon, born 
in 1622, was the second son of Robert, the second 
Earl of Leicester, his mother being the eldest 
daughter of Henry, the Earl of Northumberland. | 
Sir Philip Sidney was his granduncle. 

At the age of ten Algernon accompanied his father | 
to Denmark, where his education was carefully | 
superintended. Four years later he sojourned in| 
France —his father then being ambassador extra- 
ordinary to that realm— where he availed himself 
of the large opportunities for study. His mind} 
rapidly matured, while he displayed a manly dis- | 
position and sprightly wit; or, as a friend, writing | 
to his mother, said, he possessed “ a huge deal of | 
wit and much sweetness of temper.” 

While pursuing his studies in Rome and during | 
his experience on the continent in the reign of | 
Louis XIII, while the imperious Richelieu admin- | 
istered the affairs of France, Sidney became imbued | 
with the spirit of political liberty. On his return 
to England, and when only nineteen years of age, he | 


served as captain of a troop of horse in suppressing | 


an insurrection in Ireland, and discharged his duties 
with ability. At that time the spirit of political 
freedom was being constantly augumented, while the 
seeds of a revolution, which was to convulse Eng- 
land to the center, were fast taking root. The 
despotic conduct of Charles became odious to the 
people. His dissolution of parliament, his star- 
chamber proceedings and his unlawful impost of 
ship-money were among the causes which led to the 
final division. Mr. Justice Blackstone, in referring 
to the acts of Charles I, pathetically says: ‘“ When 
Charles attempted to revive some enormities which 
had been dormant in the reign of his father — the 
loans and benevolences extorted from the subject, 
the arbitrary imprisonments for refusal, the exertion 
of martial law in time of peace, and other grievances, 
clouded the morning of that misguided prince’s 
reign; which, though the noon of it began a little to 
brighten, at last went down in blood, and left the 
whole kingdom in darkness.” 

Sidney became quite prominent in advocating the 
rights of the people, and the Protestant religion 


against patriarchical principles, arbitrary power and 
Popery. After the banner of civil war was unfurled | 


(August, 1642), though having every inducement 


|allied himself to the cause of the people. 
|eminent men, including Sir Matthew Hale, Hamp- 


to join ee party of the keg as his father did, he 
Many 





den, John Selden, Whitlock, Waller and Henry 
Marten, also espoused the popular side. 

The republican cause wavered for a time and suc- 
cess leaned to the side of royalty. Soon after 
hostilities commenced the great parliamentary 
ieader, Pym, died; Hampden had fallen in battle; 
Waller had been routed; Bristol had opened her 
gates to the victorious Rupert, and Gloucester was 
invested. Before the year ended, however, the cause 
of republicanism had greatly improved. 

The chronicles make honorable mention of Sid- 
ney’s conduct at the battle of Marston Moor, where 
he charged with gallantry at the head of his regi- 
ment and came off with several wounds. During 
that battle the main division of Rupert was hurled 
against the wing commanded by Sidney, but his valor 
qualied no more before it than did Birnam Wood 
before the banners of Dunsinane. Being seriously 
wounded at this time, he was about to be captured 
by the enemy, when, through the bravery of a com- 
mon soldier of Cromwell’s division, he was rescued 
and taken to a place of safety. It is recorded as a 
touching incident that when Sidney sought to know 
his name that he might reward him, the soldier re- 
plied it was not for pay he did it, and from giving 
his name he desired to be excused and hastened to 
his place in the ranks. While serving under Crom- 
well Sidney had inscribed on his banner the char- 
acteristic motto: “Sanctus amor patriae dat 
animum.” 

In 1649, after several preliminary meetings had 
been held to consider the exigencies of thé crisis, 
by a formal vote parliament decided to arraign 
Charles I on the charge of treason. Although Sid- 
ney’s name was included in the list of 135 who were 
to act as judges in the High Court of Justice, he 
took no part in the trial. His reasons for not acting, 
as shown by a letter written after the restoration, 
were: “First, the king could be tried by no court; 
second, that no man could be tried by that court.” 
He evidently feared a counter-revolution, and that 
the project of a commonwealth would fail if the 
king’s life were taken. He refused to sign the death 
warrant. According to Goldwin Smith’s “The 
United Kingdom,” only fifty-eight of the commission- 
ers signed it. ; 

At that time England was in a state of anarchy; 
aristocracy against democracy, cavaliers against 
roundheads; a conflict between the representative 
system founded on the rights of the people and the 
hereditary system based upon usurpation. 

The people had become weary of civil strife and 
considered it a blessing that Cromwell seized the 
reins of government. But Cromwell, soon after 
becoming protector, proved untrue to himself and 
could not expect to be trusted with the delicate 
interests of the people. His usurpation under his 
military cabal roused the fears of the people, who 
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began to believe, as Sidney declared, that Cromwell 
was “a tyrant.” 

In the summer of 1654 Sidney withdrew from 
politics and returned to Penshurst, where he lived 
in comparative retirement, devoting himself to liter- 
ary pursuits. Here it was he made elaborate 
preparation for his work on government. He kept a 
common-place book, in which was collected copious 
notes of the history of nations. His “Essay on 
Love,” wherein he descants in lofty strains of the 
noble mission of woman and of her beneficent influ- 
ence upon society, was written about this time. 

The essay evinces that he had once loved and 
remained constant to his affection. 

In 1659 Sidney was induced to resume his seat 
in parliament, and, with Sir Harry Vane and others, 
was zealous in advancing the representative principle. 

The disintegration of party, the political vascilla- 
tions under the protectorate had wearied and well- 
nigh distracted the people. As, in 1649, they were 
ready to welcome any leader who could command 
a peace, so, in 1660, they claimed as their deliverer 
Charles II, son of the late king. The general jubilee 
was as great when he ascended the throne, as when, 
ten years before, Cromwell became protector. 

For a time confidence was restored and the nation 
assumed a kind of political stability and quiet. 

Sidney was on an embassy to Denmark and 
Sweden at the time cf the restoration. Being a close 
observer, he had anticipated the overthrow of the 
commonwealth. Not willing to return under the 
government of Charles, he continued his stay in 
foreign lands. 

In a letter of his father and also in Lord Moles- 
worth’s preface to his “ Account of Denmark,” it 
is shown that while at Copenhagen Sidney was 
solicited to write his name in the album belonging 
to the university. With characteristic spirit he in- 
scribed his autograph over these memorable lines: 


Manus haec inimica tyrannis 
Ense petit placidam sub libertate quietem. 


The French ambassador, Terlon, had the temerity 
to tear the leaf from the album containing the lines, 
as he considered them a libel on his government. 

On every occasion Sidney manifested a spirit 
inimical to tyranny, and from this incident became 
widely known. It may be said that the sentiment 
he wrote in the album was adopted as the motto of 
Massachusetts in 1775, and readopted in December, 
1780. 

Although the ambassador tore Sidney’s motto 





This hand to tyrants ever sworn the foe, 

For freedom only deals the deadly blow; 

Then sheathes in calm repose the vengeful blade, 
For gentle peace in freedom’s hallowed shade. 


The establishment of a republic being Sidney’s 
pleasing dream, he made overtures to the Dutch 
government to attempt an invasion, and sought to 
convince the French ministers it was against their 
interest that England should longer remain a mon- 
archy. Failing in this he retired to the south of 
France where he lived in retirement for ten years, 
during which time, it is believed, his “ Discourse 
on Government” was completed. He visited Paris 
occasionally, where he was kindly received by the 
courtiers of Louis XIV. A touching incident is 
related of him as occurring at this time which 
illustrates his spirit and moral courage. Being the 
owner of a superior English horse, he one day joined 
the retinue of the king. Louis admired the animal 
and desired to purchase it. Knowing Sidney’s em- 
barrassed condition, he did not anticipate a refusal; 
but the king’s offer was refused, whereupon he 
ordered his messenger to tender the money and seize 
the horse. This fact coming to Sidney’s knowledge, 
he drew his pistol and shot the animal, declaring 
that his horse was born a free creature, had served 
a free man and should not be mastered by a king 
of slaves. At the earnest request of his aged father, 
in 1676, after an exile of seventeen years, Sidney 
was persuaded to return to England. He could 
hardly expect clemency from the vengeful govern- 
ment of Charles, nor would his proud spirit brook the 
idea of a pardon. “ You having proceeded thus far,” 
he wrote to Savill, the ambassador to France, “I 
will without any scruple put myself entirely upon 
the king’s word, and desire you only to obtain a 
passport signifying it.” This letter would seem 
to countervail the charge made by Mr. Hume that 
Sidney obtained a “pardon” of Charles and then 
treacherously acted against his government. 


Soon after his return parliament began to urge 
the king to a war with France. Many of the leading 
statesmen opposed it, and some of them intrigued 
with Barillon, the French minister, to defeat the 
measure. Sidney was charged with being a pen- 
sioner and with having received pecuniary aid from 
France. But this charge has been denied by his 
biographers and by Sir Francis Horner, one of 
England’s purest statesmen. When we consider that 
it was not mentioned at Sidney’s trial and that he 
had been but a few months in England and was 


from the university album, the same sentiment was | without political influence, the charge would seem 


written by a kindred spirit in another album, nearly! to be unfounded. 


His character, says Lord John 


: | ° . : 
200 years afterwards, under circumstances to be) Russell, was one of heroic pride and generosity, 


remembered and where it will be carefully preserved. 


la 
} 


with a soul above meanness, a station above poverty 


During one of the heated sessions of the house of | and a temper of philosophy above covetousness, it 
is wholly incredible that he could have been a pen- 
; sioner of France.” 

Sidney’s work on “Government” was written in 
‘answer to Sir Robert Filmer’s “ Patriarcha,” a 
' polemic discourse, and was aimed to refute the evil 


representatives in 1842 John Quincy Adams was 
applied to for his autograph, and, notwithstanding he 
was deeply interested in the question under debate, 
he took time to inscribe the following spirited trans- 
lation of Sidney’s motto: 
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doctrines which were so tenaciously adhered to under 
the Stuarts: “ That which I maintain,” says Sidney 
in an opening chapter, “is the cause of mankind, 
which ought not to suffer though champions of 


corrupt principles have weakly defended or malic- | 


iously betrayed it.” He sought to overthrow the 
ancient dogma “ The king can do no wrong!” and to 
vindicate the sovereignty of the people. But at that 
time they preferred the bigotry of Filmer and the 
tyranny of the Stuarts to the principles of Sidney. 
The people believed, with Laud and John Cotton, 
that hereditary despotism was the form of govern- 
ment ordained of God, and that limited monarchy 
was a pernicious absurdity. Filmer’s work was 
widely disseminated, while Sidney’s doctrines were 
not only considered revolutionary, but, as Jeffries 
declared at his trial, “ treasonable.” 


archical principle, readopted Filmer’s theory and 
ordered the political writings of Milton, Baxter and 
others to be burned. But a doctrine so despotic 


could not withstand the growing spirit of liberty,| foundation of representative government and estab- 
lished the English Constitution and radicalism 


| wrought out American independence, and made the 


and, under the last house of the Stuarts, lost its 
advocates, as well as its hold upon the people. The 
church set the example of resistance, and when, in 
1688, James II abdicated it embodied the doctrine of 
Sidney by declaring that James had endeavored to 
subvert the constitution in breaking the original 
contract between the king and people. 


Then it was that parliament reversed the law 
laid down by Jeffries at Sidney’s trial and annulled 
the attainder by enacting that “ Sidney was ‘ most un- 
justly convicted and executed for high treason.’” 

The writings of Sidney were then first published, 
and since have passed through many editions and 
been read by patriots of every land. 

Sidney’s “Work on Government” abounds in 
maxims of political freedom, principles which are 
embodied in our Declaration of Independence, and 
in the organic law of our national union. In fact, 
a distinguished American statesman (Calhoun), 
criticising the Declaration, has traced it directly, 
as an abstract proposition, to the writings of Sid- 
ney and Locke. “There is no safety where there 
is no strength,” says Sidney, “no strength without 
union, no union without justice, no justice where 
faith and truth, accomplishing public and private 
contracts, is wanting. * * * All just magisterial 
power is from the people!” 

The writings of the republican martyrs ought not 
to be forgotten. By studying them we shall keep 
fresh and green the fundamental principles of our 
own representative system. John Adams, in his 


“Defense of the Constitutions of Government of | 
the United States,” says: “Americans should make | 


| 
| her annals. A law was then passed by parliament 


to consider the period in which they were written, 
the circumstances of the times and the personal 
character, as well as the political situation of the 
writers.” 

It is evident that the principles of the republican 
martyrs were the pole-star of our revolutionary 
fathers whereby they wrought a glorious liberty. 


| Although the character of Sidney, when viewed 


through the alembic of historic criticism, may not 
appear perfect, yet, considering the age in which 
he lived and the motives which prompted his 


| action, we may charitably draw our pencil over his 


errors. He was one of the levers to urge the world 
onward to a brighter era. He fell a victim to 
the juggernaut-car of tyranny, while impeding its 
progress of blood, and shook its gilded ornaments 


| from its corrupt and decaying frame work. He was 
The University of Oxford, which had expelled) 
‘John Locke for refusing adherence to the patri- 


called a dreamer and a radical. But his dream was 
of liberty and his radicalism did more for the 
freedom of mankind than all the conservative dogmas 
in Christendom. Radicalism wrung from King John 
Magna Charta at Runnymede. Radicalism laid the 


United States the first and grandest country in the 
world. 

In less than five years from Sidney’s death there 
dawned upon England the brightest era known to 


declaring guilty of treason whoever should support 
the doctrine of the “ divine right of kings.” Whereas 
a decade before, if a man should have refused to 
support it, he would have been tried for treason. 

The nation that put Sidney to death as guilty of 
treason for advocating republican principles had so 
far advanced a century later that for publishing 
the same sentiments Thomas Paine was simply tried 
for libel. 

Parliamentary reform during the past generation, 
which received the ardent support of such men as 
John Bright and Gladstone, was the natural out- 
come of that lofty principle that inspired the zeal of 
Sidney 200 years before. 

It may well be assumed that if in the reign of 
| Charles II a man had dared to take the stand for 
| equal political rights that John Bright took and ad- 
| vocated, he would have been silenced by proserip- 
tion. The principles espoused by the liberals during 
the reign of the Stuarts have been developing in 
the minds of men until a political status is now 
| gained for the commoner in the houses of parliament 
and they are realizing the benefits of equal 
| Tepresentation. 

The ancient system which they battled against 
has not only long since been eradicated, but the 





} 


collections of these speculations, to be preserved as| prejudice against arbitrary kingcraft and houses of 
the most precious relics of antiquity, both for curios-| lords is at the present time more implacable than 
ity and use. There is one indispensible rule to be|ever; for, as was asserted by an English nobleman 
observed in the perusal of all of them, and that is, | not long ago in the house of commons: “ The monar- 
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chical principle, practically speaking, is dead!” Sid- 
ney strove long and earnestly to educate the people 
up to his liberal ideas of government and to estab- 
lish a republic. But so great a revolution at that 
time could hardly be accomplished in the work of 
an age and the preparation for the change having 
been so brief when the decisive blow was struck 
may, in part, account for its failure. Preconceived 
notions and long-established dogmas cannot be easily 
overthrown. Such a change would, in the nature 
of things, take years to reach its full fruition. That 
which is destined to endure comes 
maturity. 

The principles Sidney advocated influenced the 
thought and action of men, and finally wrought out 
the English Constitution —a noble monument to the 
struggle for representative government. Not only 
this, but they were the beacon-lights which gave pre- 
science and hope to our revolutionary fathers and 
also led the oppressed peoples of France and Switzer- 
land and Italy to vindicate their freedom. 


With the generous patriotism of Aristides, the in- 


trepidity of Cato and the faithfulness of Curtius, | 


Sidney wrought and died for the political advance- 
ment of mankind. His principles are enthroned in 
the hearts of millions, and no civil upheaval can 
wrest them from their sovereignty —no more than 
the spirit that inspired the martyred Savonarola can 
be prevented from reigning in Florence. For, as 
was said by Grattan of Lord Chatham: “ He struck 
a blow in the world that resounded through the 
universe.” As a political reformer the virtues and 
labors of Sidney will be felt and appreciated till 
time fulfils the mission of his life. And the men 
of our own country who, emulating his example, 
have raised their voices in defense of right, un- 
daunted by the opposition of powerful leagues, are 
those whose names will echo down the corridors 
of time and be emblazoned in letters of gold on the 
shield of fame. 


The man dies, but the sublime deeds of the great 
and good live forever. To be laid in the grave 
is not the end of existence, even on earth, of those 
whose virtues are enstamped upon the pillars of 
ages— who have poured their patriot blood into 
the channels of human advancement. No! Sidney, 
and. Vane, and Adams, and Quincy, and many others, 
whose brows are encircled in a halo of glory, are 
seen in the stars of liberty that aborn our path- 


slowly to) 


These shall resist the triumph of decay, 
When time is o’er and worlds have passed away; 
Cold in the dust the perished heart may lie, 
But that which warm’d it once can never die. 


JoHN FREEMAN BAKER. 
New York City, Aug., 1903. 


DELAY IN BRINGING CAPITAL CASES BE- 
FORE THE COURT OF APPEALS. 





On May 18, 1903, we called attention to the opinion 
of the New York Court. of Appeals in People, ctc., 
lv. Triola (174 N. Y. 324), in which delay in bringing 
|capital cases before that tribunal was strongly cen- 
sured. In a more recent application in the same ac- 
tion (People, etc., v. Triola, June, 1903, 67 N. Y. 
(68) the court of last resort has adopted a more 
|tangible policy for the correction of the abuse. The 
application was under section 308 of the Code of 
Criminal Procedure to fix the compensation of 
counsel for the defense for services rendered. It 
was held that such application would be denied. 
After referring to the former opinion (supra), the 
court, per Parker, C. J., said: 


| “We are now asked to determine how much 
compensation, not exceeding the limit of $500, de- 
fendant’s counsel shall receive for their services. 
The State attempts to safeguard the life and liberty 
of citizens, and, as one of the steps in that di- 
rection, secures to them, if under indictment, the 
services of counsel learned in the law to conduct 
their defense; and, when the crime charged is pun- 
ishable by death, the State provides for the payment 
of counsel assigned to such duty. In other words, 
| the State provides compensation to counsel for ser- 
| vices rendered to it in securing a fair trial for the 
accused, and, in case of a conviction, in conducting 
|an appeal, where there seems to be any reasonable 
| justification for calling upon the Appellate Court 
|to reverse the judgment. Desirable as it may seem, 
| however, to one convicted of murder in the first de- 
| gree to delay as long as possible the punishment 
| which the law metes out to such offenders, the State 
| does not aim to further his wishes in that directicn; 
land any effort of counsel to that end is not in. fur- 
|therance of the duty which the State assumes 
|toward one so situated, and delegates to chosen 
lcounsel. Hence it is not such service as the State 








way and radiate the blessings we enjoy. The hand undertakes to provide. The legislature has placed 
that was ever the foe to tyrants and which at Pens-| upon this court the responsibility of determining 
hurst outlined the true principles of democratic gov-|how much compensation, not exceeding $500, shall 
ernment, is, indeed, motionless. The lips that | be awarded on appeals to this court in capital cases, 
pleaded for the good old cause are silent. But the|and, clearly, compensation should not be awarded 
lofty soul that breathed the hope of liberty into the| where the service is manifestly not in furtherance 
institutions of his own country, and which tle star|!of the State’s policy toward a convict, but is in 
of empire bore to our shores, is immortal. opposition to it, in that its purpose is to hinder and 

Sidney’s principles will endure as long as men|delay the administration of the law. No services 
love liberty. were rendered by defendant’s counsel on the appeal 

These shall, indeed, resist the effacing finger of ‘n this case, in our view, with any other object than 
time. ‘o secure delay for defendant, and hence, however 
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kindly meant, should not be compensated for by the | 
State. The application should be denied.” | 

It does not necessarily follow that the court will | 
be indisposed to grant compensation to counsel for | 
the defense under section 308, if, on the whole, it} 
appear that serious, or even plausible, assignments | 
of errors were raised. The matter rests in the dis- | 
cretion of the court, and, as we take it, the court | 
will deny an application for compensation in cases 
where the tactics of the defense were merely those 
ot obstruction, or an obstinate contest was made 
upon points that were obviously frivolous— New 
York Law Journal. 


FREEDOM OF LITERARY AND SCIENTIFIC 
CRITICISM. 


A few years ago an English judge, taking a text 
from a case before him delivered a diatribe against 
“Trumpery Libel Suits.” There is always much 
more occasion for such protests in England than in 
this country. The average American is proverbially 
long suffering and altogether too good natured | 
wider illegal acts that affect his convenience and his | 
reputation. The average Englishman, on the other 
hand, is prone to sue a railroad company or a news- 
peper upon any plausible ground, and often for 
merely fanciful wrongs. The most recent illustration 
of this abnormally self-conscious and litigious spirit 
is afforded by a case referred to in the literary sup- 
plement of the New York Times of Saturday last in 
the following language: 


“The well-known text book on ‘Dynamo Electric | 
Machinery,’ by Prof..S. P. Thompson, has passed | 
through several editions, and has become standard. | 
In the chapter on the history of the dynamo, tracing | 
its development from the foundation work of Fara- | 
day up to the present time, credit is given to Henry | 
Wilde for having built, in 1866, the first dynamo with | 
a separately excited magnetic field. This does not | 
appear to have given Mr. Wilde as large a measure | 
of satisfaction as he considered himself entitled to; | 
whereupon he brought suit in Chancery, praying for 
an injunction restraining the publishers from any fur- 
ther sale or distribution of Prof. Thompson’s work, | 
and also seeking compensation in damages and costs, | 
en the ground that the statements therein contained 
relative to the plaintiff are untrue and libelous in 
jailing to give him due credit as an inventor and 
discoverer in the field of electro dynamics — in fact, 
constituting a libel from which the plaintiff has 
greatly suffered in feclings and reputation.” 

Phis action, it will be seen, is not for libel; it is in 
chancery for an injunction and damages. It is, of 
course, true that questions similar to those raised by 
Mr. Wilde frequentiy have to be determined by 
courts of equity in the adjudication of tangible 
rights. Suits for the establishment and infringement 
of patents constantly involve inquiry as to priority 
oi invention and discovery, and, therefore  inci- 








dentally the question of a man’s intellectual standing 


| among his contemporaries and his fame with pos- 


terity. But this is the first instance that has come to 
our knowledge of a lawsuit to establish abstract 
1enown. Even in suits to protect privacy, the injunc- 
tion has always been sought against some definite and 
tangible invasion of privacy, such as the use of 
publication of a bust or a portrait. As a rule in- 
junctions will not issue except to guard rights of 
property. It was forcibly, and as we deem satisfac- 
torily, argued in the dissenting opinion in Roberson 
v. Rochester Folding Box Co. (171 N. Y. 538), and in 
the opinions in the same case in the Supreme Court, 
that a person has sufficient property in his physiog- 
nemy to authorize the prevention of its use by others. 
But even on the theory that the ancient rule of law 
should be modified, and that an injunction should 
lie to restrain a wrongful act to the person inde- 
pendently of claims of property, the facts of the 
present English case do not disclose what could be 
deemed a wrongful act. 

The Times, commenting upon the litigation, re- 
marks: 

“Tt would be an embarassing thing for the writers 
and publishers of text books and works of refer- 
ence if the courts should establish the principle 
that failure to give to each contributor to the prog- 
ress of an art or science the exact kind and measure 
of credit to which he might consider himself entitled 
created liability to restraint by injunction and to 
damages. The relative importance of steps toward 
final results is largely a matter of judgment. An 
inventor’s estimate of the value and revolutionary 
character of his own work is usually interesting, but 
it cannot in every instance safely be taken as fixing 
the proper standards of popular judgment concerning 
the same.” 

The law of libel recognizes that criticism is neces- 
sarily a matter of individual judgment and amply 
protects the right of literary and scientific critics to 
express their opinions of an author’s or discoverer’s 
work, of his proper title to credit and of his rank and 
standing in his: special field. Although the action in 


| question was not for libel the analogy in this respect 


is legitimate and in itself would be decisive. It is 
difficult to perceive how the suit could have been 
brought with any hope of success, and it is the duty 
of courts to deal with such cases as summarily as 
possible so as to prevent the instrumentalities of 


| justice from being perverted for advertising pur- 


poses or other ulterior ends— N. Y. Law Journal. 
————— 


If you want a delightful Wedding Trip take one of 
the new D. & B. steamers to Detroit, thence D. & C 
coast line steamers to Mackinac Island. Staterooms 
and Parlors reserved in advance. Send 2c. for 
pamphlet. 


Address, 


A. A. Scoantz, G. P. T. Mgr., Detroit, Mich. 
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ANNUAL MEETING OF THE AMERICAN | 


BAR ASSOCIATION. 


The twenty-sixth annual meeting of the American | 
Bar Association was held at Hot Springs, Va., on| 
Wednesday, Thursday and Friday, September 26, 27 | 
and 28. The attendance was large. The annual ad- | 
aress was given by the president, Francis Rawle, | 
of Philadelphia. Secretary John Hinckley read the| 
annual report. It showed that thirty-nine States, two | 
territorial and 319 local Bar Associations are repre- | 
sented. The report of the treasurer, Frederick i! 
Wadhams, showed a balance of $6,796 in the treas- | 
ury. The total amount of dues the past year was| 
$8,945. The following were elected members of the | 
general council: Alabama, Oscar R. Hundiey;| 
Alaska Territory, Melville C. Brown; Arizona Ter- | 
ritory, Everett E. Ellinwood; Arkansas, John 
Fletcher; California, Charles Monroe; Colorado, 
Lucius W. Hoyt; Connecticut, E. E. Baldwin; Dela- 
ware, Anthony Higgins; District of Columbia, Mel- 
ville Church; Florida, R. W. Williams; Georgia, P. 
W. Meldrim; Idaho, William W. Woods; Illinois, 
E. B. Smithy; Indian Territory, C. L. Jackson; In- 
diana, William P. Breen; Iowa, W. P. Caldwell; 
Kansas, John D. Milliken; Kentucky, William H. 
Mackay; Louisiana, P. J. Kernan; Maine, Charles 
F. Libby; Maryland, John P. Poe; Massachusetts, 
J. B. Ames; Michigan, William L. January; Minne- 
sota, Hiram F. Stevens (chairman); Mississippi, 
R H. Thompson; Missouri, F. W. Lehman; Mon- 
tana, Wilbur F. Sanders; Nebraska, R. W. Breckin- 
ridge; New Hampshire, Joseph Fellows; New Jer- 
sey. James J. Bergen: New Mexico, Thomas B. 
Catron; New York, Walter S. Logan; North Caro- 
lina, J. Crawford Biggs; North Dakota, A. A. Bruce; 
Ohio, Francis B. James; Oklahoma, Henry E. Asp; 
Oregon, Charles H. Carry; Pennsylvania, Henry 








Budd; Rhode Island, Amasa M. Eaton; South Caro- 
lina, Z. W. Mordecai; South Dakota, Col. I. Craw- 
ford; Tennessee, H. P. Ingersoll; Texas, F. C.| 
Dillard; Utah, Charles S. Varian; Vermont, Elihu 
B. Taft; Virginia, A. A. Phlegar; Washington, 
C H. Hanford; West Virginia, George E. Price; 
Wisconsin, R. M. Bashford; Wyoming, Charles N. 
Potter. 

The most important addresses were made by 
Hon. Le Baron B. Colt, of Rhode Island, United 
States circu:t judge for the First Circuit (published 
in this issue of THe ALBANY Law JouRNAL), and 
Sir Frederick Pollock, of England, who spoke on the 
subject of law reporting in England. 

The Committee on Law Reporting and Digesting 
reported the following resolution: 


Resolved, That in the opinion of the Association it 
is important that the rapid increase in the number 
and volume of reported cases in the United States 
should be checked. That it is not desirable that 
opinions should be published which discuss merely 





questions of fact, or which reaffirm without modifica- 
tion some obviously well-settled principles of law. 





That the judges should consider and decide which 
of the opinions are not for publication, having in 


view the true purpose of reporting and the rapid 


increase of our reports, and that the reporters should 
respect this decision and use further discretion of 
their own in omitting cases of no value in the illus- 
tration or development of legal principles. 

The resolution was lost by a decided vote. 

The Association adopted the report of the Com- 
mittee on Patent, Trade-Mark and Copyright Law, 
recommending the establishment of a court of patent 
appeals by Congress for the determination of patent, 
trade-mark and copyright cases. The draft of a bill 
for the creation of the court accompanied the report. 
lhe bill provides for a court of seven judges, the 
chief judge to be appointed by the president from 
among the Circuit judges, the chief justice of the 
Supreme Court of Appeals to designate the other six 
from among the judges of the United States Circuit 
Courts. The chief judge of the court is to receive 
a salary of $12,000 a year and the associate judges 
$11,500 a year. The court is to have jurisdiction of 
ali appeals and writs of error in those cases, its 
decisions to be final, subject only to such power of 
review by the Supreme Court as shall be necessary 
to preserve the jurisdiction vested in that court by 
the Constitution. The report was adopted, with 
the recommendation that the subject of trade-marks 
be eliminated from the jurisdiction of the proposed 
court. 

The most important subject considered was that 
of trusts. Walter S. Logan, of New York, made a 
verbal report from the Committee on Commercial 
Law, commending the National Bankrupt Law, and 
then discussed the trust question. He said it would 
have to be settled by the lawyers; if they did not 
settle it, the demagogues would. If combinations 
continue, competition will cease and commercial 
jurisprudence will eventually be entirely changed. 
The committee, he said, had reached the unanimous 
conclusion that modern industrial combinaticns 
should be stayed. The part of the report which 
deals with trusts and monopolies was returned to 
the committee with instructions to report remedies 
tor unlawful combinations which threaten commer- 
cial intercourse. The Hon. Charles F. Manderson, 
of Nebraska, said the report of the committee had 
filled him with amazement, surprise and indignation. 
He said the report was calculated to rend the asso- 
ciation asunder; he resented the attempt to turn the 
body into a political hustings. He asked that the 
icport be not read. There was opposition to the 
motion and considerable confusion. The convention 
decided to hear the report at once. 

The report severely condemns the gigantic com- 
binations which are rapidly driving out of business 
the small dealer and the small producer. These two 


classes heretofore have furnished the largest number 
of petitioners in the bankruptcy courts, but now in- 
dustrial combinations of gigantic magnitude, too 
large for a bankruptcy court to manage and too rich 
to need ever be called before it, have been substi- 
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tuted. The report adds: “The modern combina- 
tion’s primary object is to control trade and com- 
merce in plain articles of production and substitute 
a more or less perfect monopoly in the place of a 
more or less free competition. It changes entirely 
the basic principles of commercial relations between 
man and man, and if they are to continue to grow 
and develop in the future as in the past will render 
necessary most important changes in the principles 
of our commercial laws. Combination as an econo- 
mic force is fast coming to take the place of com- 
fetition. The producers are combining, the trans- 
portation companies are combining, tradesmen are 
cecmbining, workmen as well as employers are com- 
bining, everything seems to be combining in some 
form of combination, and everybody seems to be 
combining in some sort of combination and every- 
body seems to be a combiner. The competition that 
still remains is fast disappearing. Workmen are re- 
fusing to compete for jobs. Labor unions are en- 
larging the spheres of their activity and extending 
their operations. The union of the employers is still 
stronger and more far-reaching than the union of 
the workingmen. We are now having combinations 
ef combinations. * * * We cannot rely on 
natural forces, on the laws of supply and demand, 
or on economic considerations to limit the growth 
of modern combinations. If they are undesirable, 
if the people of the American nation would be better 
off without them, or with limitations put upon them, 
they must put those limitations on by the action of 
their legislatures, their congress and their courts. 
The American Bar must act and the American Bar 
Association must take the lead. If the Northern 
Securities Corporation had been allowed to go on, 
the next thing to follow would naturally have been 
a United States security company, which would hold 


American flag flies.” 


The report proposed the following remedies: First, 
we can tax them to death; or, if that is too radical 
a remedy, we can tax them until their growth and 
enlargement is impeded. There are constituticnal 
provisions requiring direct taxation to be uniform, 
and in view of these provisions it is probably impos- 
sible to discriminate in the matter of direct taxation 
against corporations holding large amounts of taxa- 
ble property. There is, however, a franchise tax 
imposed by most of the States upon corporations at 
the time of their incorporation and annually there- 
after. This franchise tax is in almost all States in 
some way graded so as to tax the small corporations 
at a higher rate than the large one. The first mil- 
lion dollars pay a higher rate than the subsequent 
millions. In our judgment, the graduation should 
be continued, but it should be a grading up instead 
of down. We would leave, perhaps, the first hun- 
dred thousand free and the first million cheap, and 
faise the rate with each succeeding million. The 
United States Steel Corporation now has a capitali- 
zation of something over one thousand millions. 
The gradation stages might be slow and easy enough 















to please the most conservative, and yet result in a 
taxation of ten per cent. on the last hundred mil- 
lions. How long would the United States Steel 
Corporation continue under that system of taxation? 

Second. We can compel them to render better 
and cheaper service. If the combination of the 
Northern Pacific and the Great Northern Railroads 
is a great enough public disaster to have warranted 
the attention which it has attracted it could have 


| been prevented much easier than by a hundred Sher- 


man anti-trust laws, by a single United States statute 
that required any corporation engaged in the inter- 
state commerce to reduce its rates fifty per cent. 
to and from every point where competition has been 
prevented by combination, merger, common control or 
agreement. Congress can enact that any corporation 
or individual that engages in interstate commerce 
must furnish its services or supply its goods at 
lower rates wherever by any combination competition 
is prevented than where competition is left free. 

Third. If necessary, the State itself can enter the 
industrial field as a producer and restore the force 
of competition to its former supremacy by becoming 
itself a competitor of the great trusts. 

The convention decided to recommit the report, 
with instructions to present at the next session a 
bill designed to remedy the evils resulting from 
“unlawful combinations which threaten commercial 
intercourse.” As the session will be held at St. 
Louis at the time of the Exposition and immediately 
preceding the Universal Congress of Lawyers, mem- 
bers of the Bar of a!l countries of the world will be 
present. 

The report of the committee to secure uniform 
legislation by the States showed that twenty-two 
States have enacted a uniform law governing nego- 


‘aap : 'tiable instruments; several States have adopted a 
the majority of the stock of every railroad where the | 


uniform divorce law which provides that persons 


|cannot secure divorce in any State for cause which 


would not entitle them to divorce in the State where 
they reside. 

The Association elected the following officers: 
Tresident, James Hagerman, of St. Louis; secre- 
tary, John Hinckley, of Maryland; treasurer, Fred- 
erick E. Wadhams, of Albany. New members of the 


‘executive committee chosen were: Francis Rawle, of 


Philadelphia; P. W. Meldrim, of Georgia; Platt 
Rogers, of Colorado; M. F. Dickinson, of Massa- 
chusetts; Theodore S. Garnett, of Virginia; W. P. 
Breen, of Indiana, and Everett P. Wheeler, of New 
York. 

A committee was appointed to report on the feasi- 
bility and advisability of forming an international 
|Bar Association, the committee to report at the 
| unnual meeting next year, which will be at St. Louis, 
‘in connection with the International Lawyers’ Con- 
‘gress. The convention closed with a banquet. 
| The Association of American Law Schools held 
its annual session on the 26th inst. Representatives 
of upwards of twenty institutions were present. 
Prof. Simon E. Baldwin, of the Yale Law School, 
president ef the association, read a paper on “ ihe 
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Study of Elementary Law a Necessary Step in Legal la most charming and instructive mode of travel, 
Education.” William S. Curtis, of the St. Louis | “ Sights and Scenes from the Car Window” dis- 
Law School, read a paper on “ Examinations in the | plays entrancing views of the Great Overland Route, 
Law School.” In the general discussion which fol- | | and is furnished on application to E. L. Lomax, 


lowed the reading of the papers, Sir Frederick Pol-|G. P. A. Union Pacific, Omaha, Neb., or local 
Icck, of Oxford, made an address that was greatly | agents. 
applauded. —>——_ 
a: McGINNIS’S ANSWER. 
COURT OF APPEALS — NOTICE. camille 


A railway train—the fast express — 
Had killed a section hand. 

The damage suit was being tried, 
McGinnis on the stand. 


The next session of the Court of Appeals will 
commence October 5, 1903, at the Capitol, in the 
city of Albany, and will continue for four weeks. 

“Appeals from orders entitled to be heard as mo- 
tions” may be noticed for October 5, 1903. 

Notices of argument for the order calendar must 
be filed with the Clerk at or before twelve o’clock 
on October second, and must contain the claim that 
“this is an appeal from an order entitled to be heard 
as a motion,” under rule XI of the Court of Appeals. | 
In like manner appeals from orders may be noticed | 
for the first Monday of any session. 

“ Original motions,” that is to say, motions which | 
originate in the Court of Appeals, will be heard | 
orally on the first Monday of a session only, but may 
be submitted without oral argument on any Monday 
when the court is in session, provided they are sub- 
mitted by both sides. If either party demands an| 
oral argument of an original motion noticed for any | 
Monday other than the first Monday of a session, 
the motion goes over to the first Monday of the suc- 
ceeding session. 

The attention of attorneys is called to rule VII, 
the provisions of which will be strictly enforced. 

Every exhibit should be plainly marked with the | 
title of the case in which it is submitted, and should | 
also show the name and address of the counsel pre- 
senting the same. 


He swore the whistle did not blow 
Until the train had passed 

Over the body of poor Mike, 
Who then had breathed his last. 


“ McGinnis, you,” the lawyer said, 
“Admit the whistle blew 

After the train had struck the man, 
Tell me, is this not true?” 


“ Vis, sor,’ McGinnis quick replied. 
“Then,” asked the lawyer, “ why 

Was sounded any warning note 
After the train went by?” 


Amid the stillness that prevailed, 
McGinnis answered back: 

“T preshume thot the whistle wor 
For the nixt mon on the thrack.” 





Then everybody present smiled; 
“ That’s all,” the lawyer said, 
And there’s no need for me to tell 
Just how the verdict read. 


— Henry A. JEFFRIES. 
1207 North Capitol Avenue, Indianapolis, Ind. 


—_>———_ 
New York city counsel who are to argue cases in 
this court should send their residence addresses to Botes of Cases. 
the Clerk. _ 
W. H. SHANKLAND, Opinion Evidence—Negligence—Telephone Poles 
ALBANY, September 3, 1903. Clerk. \|—Admissions by Attorney—In Missouri & Kansas 





en 
GREAT OVERLAND ROUTE. 


Telephone Co. v. Vandevort, decided by the Supreme 
Court of Kansas, in June, 1903 (72 Pac. 771), it 
was held that an oral admission of a material fact, 





; made by an attorney in his opening statement to 
The Great Overland Route to the Pacific coast and | the jury, may be proved on a subsequent trial of the 


the Orient, comprising the Union Pacific, Southern | same cause, if it appears to have been distinctly 
Pacific, Chicago and Northwestern lines, has become | and formally made, and intended as a general ad- 
the ideal route across the American continent and | mission of such fact. 


is a prime favorite with the best class of travelers. | Objection was made to the reception of testimony 

The “Overland Limited,” operated by the Union | of an opening statement made by counsel for the 
Pacific between the East and the Pacific coast, at- company on a former trial of the case. In the state- 
tains the highest degree of perfection, comfort and} ment was the admision of a material fact as to the 
regal luxury in travel. This is a magnificent vesti-| action of the telephone company in the premises. 
bule limited, and is furnished in a sumptuous man-|]*rom a reading of the record the admission appears 
ner in every respect, and meets the highest expecta- | tc have been distinctly and formally made. In 
tions of discriminating people. It is operated via) Lindley v. Railroad Co. (47 Kan. 432, 28 Pac. 201), 
the grand pictorial line, displaying the most delight-|it was held that the court is warranted in acting 
ful and fascinating scenery in the world, and affords!on the admission of a party made in the opening 





The court said in part: 
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statement of a case to the court and jury, and | and paying the same, may within six months next 
might make a final disposition of the case where following recover the money or other valuable thing 
such statement absolutely precluded a recovery by|so lost and paid or delivered, or any part thereof, 
him. An incidental remark of counsel as to the} with costs of suit, by action founded on this act to 
facts which he expected to prove, and which did|be prosecuted in any court having jurisdiction 
not amount to a distinct and formal admission, would | thereof.” It 1s the contention of the appellant that 
ordinarily not be binding upon such party, nor re-|this statute does not cover and embrace such losses 
lieve the other of the burden of proving the fact; as are described in appellee’s complaint; in other 
but we cannot say that the admission in question | words, that money lost in bucket-shop deals cannot 
falls within that class. The fact that the admission | be recovered under the Indiana statute. The exact 
was made on a former hearing did not of itself| question presented in this appeal was passed upon 
make it inadmissible. In Railroad Co. v. Shoup| by Baker, J., in the case of Boyce v. O’Dell Com- 
(28 Kan. 304), it was expressly determined that an| mission Company (C. C. 109 Fed. 758), where it was 
oral admision of a fact by an attorney during the|said: “A bucket-shop does not of itself constitute 
trial of a case might be proved on a subsequent trial |a game, any more than a pack of cards or box of 
of the same cause, and, if it appeared to have been dice constitute a game. The game consists of play- 
intended as a general admission of the fact, it would|ing with or using the cards or dice to determine 
be as binding as if it were made on the subsequent |a wager or bet. To determine whether or not a 
trial. bucket-shop is used as a means or system of play- 
ing a game, we must look to the complaint, and 

Gaming — Recovery of Money Lost— Bucket- ascertain what is alleged to have been done by 
shop Deals—In Lancaster v. McKinley, decided by | means of the bucket-shop. It is alleged that in the 
the Appellate Court of Indiana, Division No. 1, in| bucket-shop ‘bets and wagers were made in form 
June, 1903 (67 N. E. 947), it was held that Burns’|of pretended and fictitious contracts of sale and 
Rev. St., section 6676. (of Indiana), providing for! purchase for future delivery of property, with the 
a recovery, by action, of money or property lost by | intention and understanding of both parties to the 
betting on any game, or by betting on the hands or | contract that no property should be delivered;’ that 
sides of such play at any game, does not authorize | settlement should be made between plaintiff and 
a recovery of money lost in bucket-shop transac- defendant by merely paying the difference between 
tions. The court said in part: \the market price at the time of settlement, or at 
The only question in this case is as to the|the time of the pretended maturity of said pre- 
sufficiency of the complaint. It is alleged in the tended and fictitious contracts of sale, and the price 
complaint that the L. A. Kinsey Co., a corporation, agreed between plaintiff and defendant at the time 
and one William Lancaster, owned and operated at | when such bet or wager was made. Thus it is 
the town of Converse, Ind., what is commonly known | manifest that the bets or wagers were laid on the 
and called a “bucket-shop,” being a place where| future market price of the commodity and the 
wheat, corn and pork and other provisions and | market price, as it went up or down, determined the 
grain, were bought and sold on margins; that said|result. The ‘options,’ ‘margins, ‘futures’ and 
appellants permitted persons to buy and sell such ‘fictitious contracts’ are simply means used in carry- 
wheat, corn and provisions upon options, the profits ing on the bet or wager. The bet or wager was 
or lossess to be determined at the settling time by mot upon any one or all of these things. They may 
the rise or fall of the prices of such commodities have been employed as’ the method or system of 
in the Chicago or other markets, it not being in- carrying on the bet or wager on the rise or fall of 
tended at any time that the commodities so pur-/|the market, but none of these was the thing upon 
chased or sold should in any event be delivered. It which the bet or wager was laid. The wagers were 
is averred that the appellee patronized the appel-|lzid upon the future ‘market price’ of a commodity, 
lants’ place of business, and lost in transactions and not upon any of the instrumentalities employed 
with appellant the sum of $1,000 by wagering with in carrying the bet or wager. The ‘market price’ 
the appellants at their said place of business on was the thing upon which the bets or wagers are 
options on wheat and other grain; the settlements alleged to have been laid. Betting on a future 
between appellant and appellee in each instance being market price of a commodity is not betting on a 
made upon the difference occasioned by the rise|game. It is betting on an uncertain future event, 
or fall of the prices of the grain in the Chicago | but it no more resembles a game than does betting 
market, and no actual wheat or grain having at on the result of an election, upon a principle of law, 
any time been delivered or intended to be delivered |the result of a lawsuit, or upon the age, religion, 
by or to either party to the transactions. |sex or marriage of a person. * * * It is obvious 
It is provided by section 6676, Burns’ Rev. St.,| that the acts of 1824, 1838 and 1852 were not in- 
1894, that “if any person by betting on any game, |tended by the lawmakers to embrace bets or wagers 
or betting on the hands or sides of such as play at|on the future market price of commodities, for the 
any game, shall lose or deliver to any one any |reason that this species of betting or gambling was 
money, or valuable thing, and shall pay or deliver |then unknown. This consideration is entitled to 
the same, or any part thereof, the person so losing ' much weight in the construction of the statute. It 
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is not, however, decisive, for, if betting on the future | very conveniert for the purpose of quick review, 
price of a commodity fairly falls within the meaning | while the supplementary text, bringing out the de- 
of the word ‘game,’ as used in the statute, it must | tails, exceptions, etc., serves to furnish reasons for 
be held to be within the statute. But we think it|the principles stated. The book is likely to prove 
clear that the word ‘game’ cannot, without the| particularly acceptable to students. 
perversion of common and correct speech, be con- | 
strued to embrace a bet or wager on the market Legal Masterpieces. Edited by Van Vechten Veeder, 
price of a commodity. The scope of the statute in| of the New York Bar. In two volumes. pp. 1,350. 
reference to the maintenance of an action to recover| St. Paul: Keefe-Davidson Company, 1903. 
money or property lost by playing or betting on a| The purpose of this collection is to bring together, 
game has been passed upon by the Supreme Court|from the whole field of legal literature, specimens 
of this State several times.” Mitchell, J., in the case | of the best models of the various forms of discourse 
of Sondheim v. Gilbert (117 Ind. 71; 18 N. E. 687;| and composition in which the lawyer’s work is 
5 L. R. A. 432; 10 Am. St. Rep. 23), said: “ However | embodied. The selections are designed to illustrate 
such dealing in options may resemble gambling or |the best methods of making thought most effective; 
betting, and demoralizing and pernicious as it may|io show discourse as a system of thought animated 
be, it cannot with any degree of propriety be said to | by a rational order and sequence of ideas, and to dis- 
be winning or losing money by playing at or betting | play the effect of skill and taste in expression. The 
upon a game,‘within the meaning of the statute.”|vork embraces forty-three selections, and includes 
We think these cases settle the question presented | all the recognized forms of legal discourse and com- 
by this appeal. Dealing in options upon any kind | position. There are twenty-six arguments before 
of property is not a game. A bucket-shop is not a|courts or juries, eleven judicial opinions, three pro- 
mechanical device. It is not like a roulette table, | fessional opinions, two briefs and one charge to a 
dice, a spindle or a pack of cards. In a transaction | jury. The arguments and opinions illustrate fully 
controlled by the future price of grain, stocks or | the various styles and methods of presentation, from 
provisions, it will be presumed that neither party | the severely intellectual processes of Marshall, 
bas control of the market price, and that price will| Curtis and O’Conor to the more emotional methods 
be changed, if changed at all, throfigh the operation |of Curran, Brougham, Cockburn, Phillips and Black. 
ot the natural law of supply and demand. The | The aim has been to select topics of general interest 
courts of Ohio, Illinois and Tennessee have held|and importance, and to present these topics through 
that money lost in bucket-shop deals may be recov-|the medium of some great legal personality. The 
ered, but the statutes of those States are broad|work is therefore an anthology of legal literature, 
enough to cover such transactions, and do not I‘mit | English and American, during the last century and 
the recovery to money lost on a “ game.” (a half. 
| Beginning with Lord Mansfield, the founder of 
|modern jurisprudence, selections are also given of 
Bew Books and Rew Editions. | the ablest efforts of Thomas Erskine, Lord Stoweil, 
Ws |John Philpot Curran, Lord Brougham, Sir Alex- 
jander Cockburn and Lord Bowen among the Eng- 
|lish lawyers, and from Alexander Hamilton, Chief 
| Justice Marshall, Horace Binney, Daniel Webster, 
This is the latest issue in the well-known Hern- | Benjamin R. Curtis, Wendell Phillips, Charles 
took series, the plan and scope of which are well|O’Conor, Richard Henry Dana, Jeremiah S. Black, 
known to the profession throughout the country.| David Dudley Field, William M. Evarts and James 
The author has sought to present the general rules|C. Carter, among American lawyers. The subject- 
and princples of that part of the law of agency | matter of the selections covers a very wide range, 
which may be conveniently classed under the head | and supplies a record of absorbing interest, in 
of Principal and Agent; topics commonly classed | dramatic form, of many of the great public con- 
under the head of Master and Servant being largely | troversies of the past. The work begins and ends 
excluded, or discussed only incidentally. Recog-| with a discussion of the rights of nations: Lord 
nizing that the subject presents not a few difficulties, | Mansfield’s answer to the Prussian Memorial, which 
both in respect to the rules and the reasons for the | seemed to Montesquieu the perfection of reasoning, 
rules, the author has sought to discuss these ques-}and Mr. James C. Carter’s exhaustive and scholarly 
tions briefly, and, when possible, to give expression | argument for our property rights in the fur seals, 
to the views of the judges in leading cases, and on| before the tribunal of arbitration convened at Paris, 
ali points treated to cite, in addition to the leading | 1&03. An international controversy of even greater 
cases, a sufficient number of the later cases to make | significance is recalled by William M. Evarts’ mas- 
the book serviceable to the practitioner as well as|terly presentation, before the tribunal of arbitration 
to the student. Mr. Tiffany has done his work with | convened at Geneva, 1872, of the claims of the 
painstaking thoroughness, and has produced a work | United States against Great Britain for its conduct 
which cannot fail to prove a valuable working tool.| with respect to Confederate privateers during the 
The black letter outline of the leading principles is'Civil War. Other selections involving questions of 
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Tiffany on Agency. By Francis B. Tiffany. St. 
Paul: West Publishing Company, 1903. 
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international law are Charies O’Conor’s argument on | 


behalf of the officers and crew of the brig-of-war 


General Armstrong, whose gallant exploit: in the | 
battle of Foyal is a matter of history, and Richard 


Henry Dana’s original and powerful effort in sup- 
port of the validity of President Lincoln’s blockade 
of the ports of the Confederate States. 

The eighteen selections included in the work which 


jn a very clear and suggestive manner, step by step, 
the steady growth of our constitutional jurispru- 
dence. Beginning with Alexander Hamilton’s origi- 
nal exposition of “implied powers,” in supporting 
the constitutionality of the United States Bank, the 
work includes the great judgments in which Chief 
Justice Marshall formulated the principles of Fed- 


. eral supremacy — McCulloch v. Maryland, Cohens 


y. Virginia and Gibbons v. Ogden. Daniel Webster’s 
arguments in the Dartmouth College case and in 


Luther v. Borden formulate two doctrines of con- | 
stitutional law which have exercised vast influence | 


—the inviolabilty of contracts and the refusal of 
the Supreme Court to be drawn into political con- 
troversies. 
is illustrated by Wendell Phillips’ eloquent argu- 
ment in favor of the removal of Judge Loring, for 
having acted as a slave commissioner; William 


|to a place in literature. 


| proper understanding of the various selections. 
The gathering storm of slavery agitation | 


Stowell’s luminous opinion in the case of The Grati- 
tudine; Horace Binney’s masterly argument in the 
Girard will case; Charles O’Conor’s exposition of 
the doctrine of privileged communications in the 
case of Ormsby v. Douglass, and four of Lord 
Bowen’s judgments on topics of such timely interest 


jas the legal limits of trade competition, and the 
validity of contracts in restraint of trade. 
deal with questions of constitutional law disclose, | 


Lhe 
work is edited with a general introduction, bio- 
graphical and critical sketches and explanaiory 
notes. In the introduction an analysis is made of 
forensic argumentation and exposition with a view 
to revealing the scope of the subject and its claim 
This is followed by an his- 
terical and critical sketch of legal literature in Fng- 
land and America. The sketches of the lawyers 
whose work is reproduced give, first, biographical 
data, and, second, a carefully prepared sketch of 
salient characteristics of the authors, together with 
a statement of the great causes in which they were 
employed. The explanatory notes are designed to 
give, briefly but clearly, all the facts necessary for a 
The 
work will form a splendid addition to any law 
library. 


M | Where and How. By John S. Parker, of the New 


York Bar. Published by The Broun-Green Com- 


varts’ famous arguments in the Lemmon slave, 
_ s pany, 40 Beaver street, New York. 


case, and Justice Curtis’ powerful dissenting opinion 
in the great case of Dred Scott. Fundamental con-| A handbook of incorporation, being a digest and 
ceptions of individual rights, arising out of the op-|comparison of the corporation laws of New York, 
eration of measures deemed necessary to the sup-| New Jersey, Maine, Delaware, West Virginia, South 
pression of the Rebellion, are luminously and power- | Dakota and Massachusetts, and information as to 
fully presented by Jeremiah S. Black in Milligan’s | technical procedure incident to incorporation in these 
case, by David Dudley Field in McCardle’s case and | States, together with chapters treating of Taxation 
by Benjamin R. Curtis in Farrington v. Saunders |and management and also a special chapter treating 








and Garnett v. United: States. Curtis’ defense of 
President Johnson, William M. Evarts’ argument in 
Churchill v. The Bank of Utica, and Charles 
O’Conor’s argument before the electoral commission 
of 1877, conclude this class of cases. 

Prominent among the selections dealing with the 
interesting subject of criminal law are Erskine’s his- 
toric efforts for individual liberty —his defense of 
Lord Gordon, charged with treason, and of the 
Dean of St. Asaph and of John Stockdale, charged 
with criminal libel. The subject of insanity as a 
defense to crime is developed by Erskine, in defense 
of Hadfield, by Cockburn, in defense of M’Naughton 
and by Judge Curtis in his charge to the jury in 
United States v. McGlue. Eloquent appeals by 
Erskine, in Markham v. Fawcett, and by Curran in 
Massy v. Headfort, in cases of criminal conversa- 
tion; Broughton’s vigorous defense of John Ambrose 
Williams, charged with criminal libel on the Durham 
clergy, and Daniel Webster's celebrated argument 
ir prosecution of Knapp for the murder of Captain 
White, lend additional variety and interest. 

The remaining selections, dealing with various 
c:vil and miscellaneous topics, include, among 
others, Lord Mansfield’s classical judgment in the 
cese of the Chamberlain of London v. Evans; Lord 






| exhaustively of the taxation of corporations in New 
| York. To facilitate comparison the matter is ar- 
ranged by States, following the same order of ar- 
rangement in each case by numbered paragraphs, 
thus greatly simplifying investigation. The prepara- 
tion of this publication represents an amount of labor 
|upon the part of the author which only a lawyer 
can appreciate. This subject has been treated ex- 
haustively and accurately. The author has had much 
experience in the practice of incorporating, and has 
earned a wide reputation for good judgment and 
| Precision. The price at which this work is sold is 
;no measure of its value. The publishers announce 
|that needed addenda can be procured each year after 
legislatures adjourn, on application. 





The Bible. By John E. Remsberg. New York: 


The Truth Seeker Company, 1903. 


Mr. Remsberg has studied the Bible with a pur- 
pose. That purpose has been to prove its fallibility, 
its man-made qualities and its unsuitableness as a 
scientific or moral guide. As far as possible he has 
collected all the damaging facts obtainable, and has 
digested and classified them with the avowed pur- 
pose of combatting the dogmas of divine origin and 
infallibility. His points of attack are three: 1. Its 
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authenticity; 2. Its credibility; 3. Its morality.| ciety is displayed in an intimate way, while, in sharp 
Most of the matter in the book has been previously | contrast, the life spiritual is revealed fascinatingiy 
published in weekly installments in “The Truth} in. the words of the invalid minister. The novel is 
Seeker,” their publication extending through a/|very unusual for literary quality and forceful pres- 
period of twenty months. Mr. Remsberg has stuck | entation of modern social conditions. We unhesi- 
to his text with rare pertinacity and patience, and | tatingly recommend it as an exceptional book in 
has succeeded in marshalling a really formidable} which the cultured and discriminating reader will 
array of facts. The list of inaccuracies, contradic- | be sure to find rare delight. 

tions and discrepancies is a very long one, and could 

be easily made a great deal longer; but one is; Andy Barr. By Willis B. Hawkins. Boston: The 
tempted to ask, What’s the use? Comparatively ‘ew | Lothrop Company, 1903. 

people nowadays, we opine, hold to the doctrine of| This is a unique story of boy and young man life, 
verbal inspiration, and fewer still, perhaps, are wont | and contains in the character naming the book a 
to turn to its pages for scientific information. But the yery remarkable creation in the person of a home- 
great mass of people are likely to continue to regard ' 
the book as one of the oldest collections of manu- | 
script extant, a mine of historical information per- 
taining to an ancient people, a storehouse of poetic | 
writing and (particularly the New Testament) a 
guide to morals and right living which, with all its | 
imperfections, probably has no equal in all literature. | 
The point upon which Mr. Remsberg’s work seems | 
most convincing is the proof he adduces from its | 
own pages, that the God of the Bible is purely a} 
product of man’s imagination. To the student of | 
open mind, this conclusion would seem to be 
irresistible. 





spun, quaint philosopher. The narrative deals with 
the story of the lives of two boys up to the time 
when they fight for their country in the civil war 
and woo and win their sweethearts. It has plenty 
of action, and the highly enjoyable and original fig- 
ure of Uncle Andy alone makes the book a notable 
one. The scene is laid in a small town, and a fasci- 
nating flavor of the military runs through the story. 
The quaint sayings of Andy will be relished by 
every reader, while the plot, leading up to the revela- 
tion of the hidden history of this wise old cobbler, 
will closely hold the attention. 


——_————_o—__—_ 


Nine Points of the Law. By Wilfrid S. Jackson. | Literary Hotes. 
New York: John Lane, 1903. 


For a first book, “Nine Points of the Law” is| Mark Twain has been living at Elmira this sum- 
remarkable. Contrary to the ordinary interpretation mer, but in the fall he will sail for Europe. 
of the title, there is no law whatever in the book, | e f : 
which is a highly imaginative romance, built upon | Novel readers are promised sarah stories by An- 
a very slender plot, but worked out on thoroughly | 8 Hope, Stanley Weyman, Richard Whiteing 
artistic lines. The author, indeed, has effected a | and Ellen Thorneycroft Fowler during the coming 
rare combination of humor with fine imaginative acumen 
writing and skillful craftsmanship. The style is re- | 
markably clever and the book readable in every page. 
There will be no putting it down when once it has 
been begun. We look to see the talented author, 
who is a resident of the Isle of Wight, Eng., and 
still less than thirty-one years of age, make a mark Rufus F. Zogbaum, whose naval studies are pecu- 
in humorous literature. liarly valuable for their accuracy, is making the 

: illustrations for a novel by Mrs. Edith Elma Wood, 
A Parish of Two. By H. G. McVickar and Price |“ The Spirit of the Service,” which the Macmillans 

Collier. Boston: The Lothrop Publishing Com-! will publish early in September. 

pany, 1902. 

One would hardly suppose that an interchange of 
letters between two men, one an invalid clergyman, 
the other his man-of-the-world friend, could be 
made intensely interesting, or that the plan would 
readily lend itself to the formation and unfolding 
of a plot, but this is just what the clever authors} D. Appleton & Co. have in preparation a volume 
have accomplished. One does not have to read|containing letters in which is described “ Paris Be- 
more than two or three of the letters to become] fore the War.” These letters, together with news- 
absorbed in the story, which increases in interest] paper articles, were written by Madame Northpeat, 
to the end. The letters, which are written in bril-| the wife of the minister of the interior in France 
liant style, are full of epigram and philosophy, to-| during the siege of Paris and the Commune. The 
gether with clever dialogue and many Cramatic| epistles were written from information received by 
scenes and incidents. The world of fashionable so-' Madame Northpeat through her husband. 


Henry Holt & Co. have sent to press for the ninth 
time “ The Lightning Conductor,” that combination 
of exhilirating love story, automobiles and scenes in 
France, Spain and Italy. 


Mrs. Kate Douglas Wiggin has returned to her 
summer home at Hollis, Maine, in order to complete 
her new book, “Rebecca of Sunnybrook Farm,” 
which will appear early in the fall with the imprint 
of Houghton, Mifflin & Co. 
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G. P. Putnam’s Sons will publish at the end of the | la ebfiure of honey and wetenuiod, ‘the sweetest t eet 
month part one of Thomas C. Dawson’s “ South | the bitterest — or, as it were, at one time the clear- 
American Republics” in the Story of the Nations est sunshiny weather in nature, then whirlwinds and 
Series. This section deals with Argentina, Para-| sleet and frost; the thunder and lightning and furi- 
guay, Uraguay and Brazil. There are many illus-|ous storms—all mingled together into the same 
trations. season—and the sunshine always in the smallest 
quantity! Judge how you would have relished this, 
and sing with a cheerful heart, ‘ E’en let the bonny 
|lass gang!’” 


G. P. Putnam’s Sons will issue about the middle 
of September a new vest-pocket edition of Edward 
FitzGerald’s English version of the “ Rubaiyat of 
Omar Khayyam, the Astronomer-Poet of Persia.”| Mr, Will Payne is an author who has had many 
The volume measures one and one-half by three and | publishers, but one of the best books he ever wrote, 
seven-eighths inches, and is bound in flexible leather. | “The Story of Eva,” was brought out by Houghton, 


The autobiographical papers which Mr. J. T. ae & bag — a = & epee. Se ae 
Trowbridge has recently contributed to The Atlantic | one Chat Dir. Fayess Sortaccwny Mery, r. Salt, 


Monthly, are to be brought out in book form by |is to be issued by the same firm, and the fact that it 


Houghton, Mifflin & Co. in September. They will - be Sg Dg oo life of Chicago, a side of 
fill a large octavo, which will be lavishly illustrated a ae r. Payne has intimate knowledge, 


with portraits and views. Two steel portraits of points to it as one of the promising pieces of fiction 


the author will be included. in the near future. 


G. P. Putnam’s Sons will bring out September A ore novel by Miss Beatrice Harraden, 
tenth a new edition, in two volumes, of “ Old Court “Katharine Frensham,” is to a hata in book form 
Life in France,” by Francis Elliot, author of “ Diary | the autumn. Apropos of this it is recalled that 
of an Idle Woman in Italy,” “ Pictures of Rome,” | '"¢ Miss Harraden published “ Ships That Pass 
etc. There will be sixty photogravures, besides other |." the Night,” in 1893, she has only printed _— 
new illustrations. This is an anecdotal history of | Novels, “ Hilda Strafford” and “The Fowler,” and 


is Brench court from Francis 1 to Louis XIV. a book for children called ‘“ Untold Tales from the 
Past.” She is a slow worker, never working more 


D. Appleton & Co. have on their list of October | than two hours in a day, and in that period she often 
publications a new novel by Miss Geraldine Anthony. | produces only a few lines. When she agreed to 
This is entitled “ Four-in-Hand.” It is a story of| write “Katharine Frensham” for serial publication 
New York social life, in which the principal figures | she stipulated that she was to be allowed four years 
are the ultra-rich set. The dialogue is said by those|in which to complete the tale, and they were nearly 
who have read the manuscript to be brilliant, while | ended when she finished her task. 
the author treats her phase of society life with ‘ : 
originality of conception. She knows her subject, it The episode of the Red Box, about which we have 
is added, and her characters are strongly individual-| heard a good deal of late, the unknown author of 
ey |the manuscript in the box being appealed to by a 

|publisher, in advertisements, to come forward and 

Burton Egbert Stevenson’s new romantic novel, | declare his identity, is not as novel as it has seemed. 
called “ The Blade that Won,” is published complete It is said that when Captain Marshall, the play- 
in the September number of Lippincott’s Magazine.| wright, submitted one of his early dramas to Mr. 
It is replete with adventure and alive with tender- | Benson, the London manager, his name and address 
ness. The assistance given a gentle maid in defend-| somehow disappeared from the manuscript. Mr. 
ing important papers introduces the hero to his love’ Benson accepted the play and advertised his accept- 
and the reader to them both without tiresome pre- | ance in the “ Agony Column” of The Times. This 
lude. The tale is told with refreshing simplicity reached Captain Marshall in South Africa, where he 
and directness and offers no temptation to take a!was serving as A. D. C. to Sir Walter Hely- 
nap between chapters. iH utchinson. 





John Lane will publish in September two large) The “International Encyclopedia of Journalism,” 
volumes of Carlyle’s letters which have not yet been |planned by Mr. William Hill, of the Westminster 
read by the public. From some source there has} Gazette; Mr. Alfred Harmsworth, of the Daily 
recently reached print a characteristic letter which | Mail, and Mr. Maurice Ernst, of the Neues Wiener 
Carlyle wrote upon marrying women of genius. The | Tageblatt, is an ambitious undertaking, according to 
letter antedates his own marriage and runs thus: |its prospectus, for it is to be at once a history of 
“These women of genius, sir, are the very d— | journalism and a handbook of practice in all of the 
when you take them on a wrong tack. I know very | many departments of the profession. The encyclo- 
well that I myself —if ever I marry, which seems | pedia will not confine itself to English journalism — 
possible at best —am to have one of them for my |the inclusion of Mr. Ernst in its board of joint edi- 
helpmate, and I expect nothing but that our life will|tors is sufficient evidence of that. Among the sub- 
be the most turbulent, incongruous thing on earth —' jects to be dealt with are editing, political and social 
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comment, literary, art and dramatic criticism, news 
collection and subediting, paper manufacture, print- 
ing and publishing; and ownership, general manage- 
ment and administration. 


The Living Age of August twenty-second reprints 
from The Quarterly Review one of the most inter- 
esting articles which has yet appeared upon Pope 
Leo XIII. It is not written in a tone of indiscrimi- 
nate eulogy, but it treats fairly and comprehensively 
the chief incidents of his long term of office, and his 
attitude toward the social and political questions of 
the time. 


That a good historical romance meets ready ap- 
preciation is indicated by the letters received by 
Kenyon West, author of “Cliveden,” published by 
the Lothrop Publishing Company, of Boston, in 
which the readers testify to the enthralling interest 
with which that story has held them until its finish. 
The famous Clew house in Germantown has never 
before been used as the scene of action for a 
romance. 


The fact that Mr. Crane is soon to appear in the 
dramatization of Mr. Harry Leon Wilson’s strong 
novel, “ The Spenders,” draws attention to the fact 
that the story, although published last year by the 
Lothrop Publishing Company, of Boston, is still sell- 
ing finely, while his new novel, “The Lions of the 
Lord,” has started in so well that it is already one 
of the successes of the present season. Mr. Wilson 
is another distinctive American writer who has come 
out of the west. 


Seldom does one find a more delightful combina- 
tion of reminiscence and character study than in the 
article entitled “An Ulster Squire of the Reign of 
George III,” which The Living Age of August 
twenty-ninth reprints from The Monthly Review. 
The ‘writer, Margaret Caulfield, was the niece of the 
sturdy old squire whom she describes, and the affec- 
tion with which, in old age, she recalls her child- 
hood in his house, adds a mellow charm to her 
shrewd comment on the domestic manners of those 
bygone days. 


Miss .Gertrude Lynch is dramatizing her novel, 
“The Fighting Chance,” in collaboration with Mrs. 
Scott Craven, the wife of the well-known actor. 
Miss Lynch leads an unusually busy life in New 
York. Besides her regular newspaper work, she acts 
as literary adviser for a publishing house; yet she 
finds time to write fiction, and has almost completed 
another book, one dealing, however, with an entirely 
different theme. Miss Lynch succeeded Mrs. Mar- 
garet E. Sangster two years ago as editor of the 
woman’s page of Collier’s Weekly, and was sent to 
the Pan-American Exposition at Buffalo by that 
paper to act as special correspondent. Previous to 
that she was associate editor of the Criterion. It 
was about this time that her short stories became 
known to magazine readers. The “Fighting 
Chance” is her first long novel. 





Among the novels on D. Appleton & Company’s 
list for early publication are “ Dr. Xadier,” by Max 
Pemberton; “ The Career Triumphant,” by Henry B, 
Boone, one of the authors of “Eastover Court 
House,” and “ Place and Power,” by Ellen Thorney- 
croft Fowler, who, although not having written any- 
thing for a couple of years, is still cherished in 
novel-reading circles as the author of “Concerning 
Isabel Carnaby,” “A Double Thread,” and “The 
Farringdons.” 


The Lothrop Publishing Company, of Boston, are 
about to publish a book which they regard as of 
special importance. “Gorgo,’ a romance of old 
Athens, by Prof. Charles K. Gaines, of the chair of 
Greek at the St. Lawrence University. It is a bril- 
liant and dramatic study of the age of Pericles and 
covers a ground never before put into fiction. Its 
literary quality is exceptional and a charming love 
story is interwoven with a strong presentation of 
material and political events of that wonderful era. 


The Macmillan Company announces the following 
new volumes to appear in the autumn in The Ameri- 
can Sportsman’s Library, edited by Casper Whitney: 
“The Bison, Musk-Ox, Sheep, and Goat Family,” 
by Owen Wister, Casper Whitney and George Bird 
Grinnell, with illustrations by Carl Rungius and 
others; “Guns, Ammunition and Tackle,” by Capt. 
A. W. Money, W. E. Carlin, A. L. A. Himmel- 
weight and J. Harrington Keene; “ Photography for 
the Sportsman Naturalist,” by W. E. Carlin, a book 
on “The Sporting Dog” and “The Bear Family,” 
by Dr. C. Hart Merriam. 


The Macmillan Company has just published a new 
edition of Lingard’s well-known History of England. 
An abridgement of this book has for fifty years been 
used in most of the Catholic schools of Great Britain 
as the text-book in English history. For the pur- 
pose of this new edition the work has been newly 
abridged and brought down to the accession of King 
Edward VII by Dom Henry Norbert Birt, O. S. B, 
and equipped with an interesting preface by Abbot 
Gasquet. The new edition is printed from new 
plates, making a volume of some 600 odd pages of 
text, and is equipped with a full index. 


Everything in the September McClure’s is worth 
reading, and it is all good reading, too. Ray Stan- 
nard Baker contributes an article on the present 
industrial situation in Chicago, a disclosure of what 
the author does not hesitate to call a new form of 
industrial conspiracy. Interesting, also, is a short 
paper by Cleveland Moffett, called “The Conquest 
of Five Great Ills,” a detailed description of the 
preparation in the Pasteur Institute at Lille of the 
anti-toxins for diphtheria, tetanus, hydrophobia, the 
bubonic plague, and serpent venom. A thrilling civil 
war article, “ Andrew’s Railroad Raid,” will recall 
a notable incident of the Union campaigns of ’62 in 
the west. The story of the ill-fated raid is finely told 
by Frank C. Dougherty, a participant, and one of 
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the few survivors. Clara Morris writes in a delight- 
fully personal vein of the younger Salvini— Ales- 
sandro— recounting in particular the story of his 
first attempts under her patronage and tutelage, to 
act in English. The fiction of the number includes 
another of Myra Kelly’s diverting pictures of school 
children, “Morris and the Honorable Tim,” the 
quaintest and cleverest of the series. “A Pompa- 
dour Angel,” by Mary Moss, is a skit of a Pullman 
car full of staid society people and business men. 
“Penangton’s Love Affair,” by R. E. Young, is a tale 
of Missouri folk of psychological insight and dra- 
matic power. “ Ovingdean’s Little Horse,” by H. W. 
Wallis, is a laughable story of a cockney clerk in 
the hunting field. 


It has not been generally known how greatly 
Washington relied upon the political and financial 
advice of Robert Morris, or how intimately they 
were associated in working out public policies during 
the first few years of the republic’s history. It is 
claimed for Dr. Oberholtzer’s “Robert Morris: 
Patriot and Financier,” which The Macmillan Com- 
pany will publish early in September, that it brings 
out for the first time the relations between these two 
men. Morris seems to have been one of the strong- 
est influences in Washington’s administration — as 
strong, perhaps, as was Hamilton. Hardly a single 
United States history makes any appreciative refer- 
ence to the services of Robert Morris in establishing 
the country on its financial basis. 


The September number of the North American 
Review is an unusually attractive issue. The leading 
feature is one of extraordinary interest. It is a 
symposium of appreciation of “ Leo XIII, His Work 
and Influence,” from the pens of eminent representa- 
tives of the Catholic, Episcopalian, Presbyterian, 
Baptist, Congregationalist, Methodist and Jewish 
churches, the writers being Archbishop Ireland, of 
St. Paul; the Rev. Dr. Coleman, Protestant Episco- 
pal bishop of Delaware; the Rev. Dr. R. F. Coyle, 
moderator of the Presbyterian General Assembly; 
the Rev. Dr. J. B. Thomas, professor of church his- 
tory in Newton Theological Institute; the Rev. Dr. 
Washington Gladden, the Rev. Dr. J. Wesley Johns- 
ton and the Rev. Dr. H. Pereira Mendes. A. L. 
Snowden, formerly United States minister to Greece, 
Roumania and Servia, discusses “The Problem of 
the Balkans.” Joseph Pennell writes with enthusi- 
astic admiration of the late James McNeill Whist- 
ler. Archibald S. Hurd describes “British Naval 
Progress.” Crisanto Medina, minister from Guate- 
mala to France, explains “ Why the Panama Route 
was Originally Chosen.” Hugh Clifford, formerly 
governor of North Borneo, contrasts the rival sys- 
tems which have been employed by the British and 
Dutch in the government of Malayan peoples. 
Charles Waldstein sets forth “The Ideal of a Uni- 
versity.” Brander Matthews tells “How Shakspere 
Learned His Trade.” H. G. Furbay gives an ac- 
count of the aims and work of “The Anti-Saloon 


; League.” Cesare Lombroso, the famous alienist, 


gives the result of recent research as to the fre- 
quency and significance of “Left-handedness and 
Left-sidedness.” W. B. Yeats, the Irish poet, con- 
tributes an exquisite morality drama, entitled “ The 
Hour-Glass,” and the number concludes with the 
ninth part of Mr. Henry James’ novel, “The 
Ambassadors.” — 


Miss Beulah Marie Dix has finished her new novel 
and The Macmillan Company will publish it this 
month under the title of “ Blount of Breckenhow.” 
It is said to be a spirited and vigorous story of Eng- 
land in the years 1642-45, rendered specially interest- 
ing by its dramatic force and its philosophy of life; 





but it is not an historical novel, nor an adventure 
story, nor a romance. A domestic tragedy is set 
'forth in the letters of a prosperous family of York 
gentry; but it is said to be one of those genuine 
| books with so much strength and so much meat in 
them that the tragedy is more attractive than many 
comedies. For the sake of the woman he loves, 
Blount shoulders the blame belonging to his superior 
officer, Arundel’s husband. He is court-martialed, 
degraded, and kicked out of the king’s army. About 
eighteen months later he rescues Arundel and her 
child from peril, and what follows must be left for 
the reader. 


The September Review of Reviews is notable for 
the number and variety of topics of world-wide 
interest included in its survey. The Irish land bill, 
the British tariff debate, the Macedonian revolt, the 
crushing of liberty in Finland, the commercial prog- 
ress of Germany, and the Panama canal question are 
among the subjects of editorial discussion, while 
various other matters of current interest are illus- 
trated in the cartoon department, and special con- 
tributed articles deal with the new Pope and the 
conclave, with the renomination of President Diaz 
of Mexico, with the career of the late Frederick 
William Holls, of The Hague court, and with “ The 
Cotton Crop of To-day.” Dr. Lyman Abbott’s dis- 
cussion of “ The Race Problem in the United States ” 
is supplemented by an interesting exposition of 
“The Negro Problem in South Africa,” from the 
pen of an English writer, Mr. Arthur Hawkes; 
Dean Sanders, of Yale University, outlines the pro- 
gram of the new Religious Education Association, 
of which he is president; Mr. Clarence H. Poe de- 
scribes the rural school libraries of North Carolina, 
and the social and religious conditions of modern 
| London are clearly set forth in a review of Charles 


| Booth’s recently completed work. 





Sir Thomas Lipton, in an article in the September 
Cospomolitan on “My Efforts to Win the ‘ Amer- 
ica’s’ Cup,” draws attention to the personal danger 
attending the sailing of the modern racing yacht. 
In addition to being a menace, these racing ma- 
chines, he declares, are practically useless. When 
the races are ended, they are worth only as much 
as the metal within them will bring. Other timely 
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articles in the same number of The Cosmopolitan | hold it for speculative purposes, but to merely vest 
are “A Study of the Servian Tragedy,” by Elbert | in them the right to produce and take the oil in 
Hubbard, and an account of the Papal Conclave, by | accordance with the terms of the contract. 

Frederick Z. Rooker, bishop of Jaro. Rafford Pyke | 


. - . | Delivery of a telegram, directed to a person in 
contributes a delightful essay on “ Summer Types of | care of a railroad company at a certain place, to the 


Men and Women;” John M. Carrere writes On| ticket agent of the company there after making ex- 
architecture as a profession; “ The Education of a) tensive search for the sendee, is held, in Lefler y 


Debutante” is by Emma B. Kaufman; “How to) Western Union Tel. Co. ({N. C.], 50 L. R. A. 477), 
Win a Woman,” by Lavina Hart; and “ The Art of | 


jto relieve the telegraph company from further 
Entertaining,” by Mrs. Wilson Woodrow. In addi- | liability. 

tion to four complete stories and “ Barlasch of the | 
Guard,” by Henry Seton Merriman, the following | 
articles appear: “A Chip of the Old Confederacy: | ions, the following are taken: 

Jubal A. Early,” by Clara Morris; Joseph Folk, a| Goo-goo eyes may be defined as attentions with 
character sketch by Frederic C. Howe; Lewis Nixon, | intentions contrary to conventions. 

Captain of Industry, by Cyrus Campbell Wells, and | A brick, if properly manipulated, may be a deadly 
“Mankind in the Making,” by H. G. Wells. The} We4pon. 

magazine contains over eighty beautiful illustrations., The term “a single man’ 


From a recently published volume of court deci- 


’ 


includes an unmarried 


——— 
Legal Rotes. 


Clark Bell, editor of the Medico-Legal Joust, | 


has issued a large group of the New York Court of 
Appeals, of 1903, the photograph being reproduced in 
half-tone very successfully. 


A claim against a railroad company for unliqui- 
dated damages for breach of a shipment contract is 
held, in Waples-Platter Grocer Co. v. Texas & P. R. 
Co. ([{Tex.], 59 L. R. A. 533), not to be subject to 
garnishment. 


A grandmother is held, in Western U.. Teleg. Co. 
v. Crocker ([Ala.], 59 L. R. A. 398), is to be entitled 
to recover damages for mental anguish for failure 
to promptly deliver to her a telegram announcing the 
serious illness of her grandchild. 


Offenses committed before marriage are held, in 
People v. Curiale ([Cal.], 59 L. R. A. 588), not to be 
within an exception of “cases of criminal vidlence 
upon one by the other” in a statute forbidding hus- 
band or wife to testify against the other. 


The negligence of a fellow servant is held, in | 
Loveless v. Standard Gold Mining Co. ([{Ga.], 59| 


L. R.A. 596), not to relieve the master from liability 
to a coservant for an injury which would not have 
happened had the master not been negligent himself. 


A municipality is held, in Clayton v. Hallett 


([Colo.], 59 L. R. A. 407), to have the power to take | 


property in trust for the education of poor white 
male orphans, under statutory authority to take gifts 
by devise, and providing for the assistance of char- 
itable organizations and for the good order, health, 
good government, and general welfare of the city. 


The mere drilling of a well and the discovery of 
oil are held, in Parish Fork Oil Co. v. Bridgewater 
Gas Co. ({W. Va.], 59 L. R. A. 566), not to give 
a vested interest in the oil to the lessees in an oil and 
gas lease, so as to give them the right to cease opera- 
tions, refuse to develop the property, and- simply 


| woman. 
The first exercise of mechanical ingenuity was in 
the manufacture of fig-leaf aprons. 
| One cannot “loiter” in a place without being there, 
Wines, liquors and groceries are not “ furniture.” 
| In dog parlance “setting” means “standing.” 
The word “pants” describes a subject of larceny. 
When a pack of dogs are on a railroad track it is 
not necessary to blow the whistle for each particular 
| dog. 
| Marriage is a discipline as well as a delight. 
| It is very seldom, if ever, that the fondest hopes 
of wedded bliss are realized. 
The sale of intoxicating liquor to a minor is un- 
lawful, even though he is over six feet in height. 
| Where there is an issue as to whether certain 
| liquor is intoxicating it is not proper to allow 
| the jury to take some of the liquor with them into 
‘the jury room for the purpose of experimenting 
| with it and finding out whether or not it is 
| intoxicating. 
| A judge does not have to be a fool. 
A person who carries accident insurance may take 
| part in the ordinary games of the country or cross a 
| crowded street. 
A steer is an animal of the cow kind. 

A married man may blunder into bigamy. 

An open knife, a bottle of whiskey and a razor 
are certainly a deadly combination. 

Ministers are accustomed to ask for contributions, 
and it is not humilating to borrow a small sum from 
one of them in an emergency. 

Legal offenses are crimes and misdemeanors en- 
acted by the legislatures. 

A husband is not guilty of desertion when his 
wife rents his room to a boarder and crowds him 
out of the house. 

A man may be of intemperate habits and still at 
times be sober. 

Woman has always been a favorite with equity 
and it always throws its willing arms around her. 

In the happy hunting grounds there are no cor- 
porations, as they have no souls and consequently 
no hereafter. 
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